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Abstract 
The end of First World War contributed to the enhancement of two 

new trends – 1) the intensification of national liberation/anti-colonial 

movements and 2) the active involvement of the public in international 

policy. Therefore, in the activity of leading Nations was an urgent need 

to redefine its policy towards other States and territories. Its essence 

consisted in maneuvering between the traditional violent methods of 

foreign policy activities (as more usual, giving a quick result), the 

proclaimed principles of the new international order and challenges to 

the reality. The task of creating in post-war European society a 

benevolent attitude to aggression is becoming a major activity in States.  

To achieve this goal are determined by the new target audience (e.g. 

women, veterans, youth), new symbols (for example, "the Unknown 

Soldier"), and new psychological and personal arguments.  

The result is a transformation of the concepts of "right" and "justice" 

of war, again making it a valid element of human history. 

Key Words: war, peace, justice, foreign policy. 

 
The signing of peace treaties after the First World War went 

under the slogan "the War to end all wars". The Treaty of Versailles, 

the peace treaties with Germany's allies, the League of Nations were 

                                                      
1 The research is carried out by the grant of the Russian Scienсe Foundation 
(project No. 14-18-00390) in the Russian State Pedagogical University named 
after A. I. Herzen 
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to assist in the process of elimination of war as a means of solving 

problems. These steps, as well as subsequent agreements (the most 

important of which is the Pact of Briand – Kellogg) have established a 

legislative framework for a new global policy. Indirect proof of the 

possible success of these intentions could be the collapse of the 

Russian, Austro-Hungarian, Ottoman empires and the creation of 

mandated States on the territories of the former German and Turkish 

colonies followed by providing them with opportunities for self-

development.  

The period of pacification of international relations has covered 

only the first postwar decade. In the 1920s the unfolding legal process 

of fixing the unacceptability of military conflicts in the main 

international instruments rejected the legality of the war. But in the 

1930s, there remained a doubt as to the inevitability of a new military 

confrontation. The question was only about the scope and nature of 

future conflict – whether it is a new world war or a limited number of 

local conflicts. Also the essential point in international politics was 

the use of new types of weapons prohibited by the international law. 

All these points demanded the explanation from the politicians. 

Other methods, besides violent, did not give such quick results or 

were not accepted in principle. Consequently, new arguments of 

"justice" violence in the "era of pacifism" appeared. The only 

argument to justify military conflicts, armies, and arms build-up was 

the argument of equity, which was used in relations with society.  

Not to mention the countries defeated in World War I (though 

they soon accepted into the League of Nations and signed the major 

peace documents), do not take into account the new national 

countries, where there was active state building, the remaining States 

have determined the shape of the new Europe. However, speaking in 

the role of peacekeepers in international relations, the winning 

countries faced with serious challenges resulting in the use of 

traditional military methods.  

The case of the European and world peace tried to take on Britain 

and France. But even in these countries in the 1920s militant tendency 

was extremely clear, and it demanded to confirm the legitimacy. 
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Portugal received territory and the right to reparations under the 

Versailles Treaty, all signatories to the post-war agreement (in Genoa, 

Lausanne, and Washington), had a significant problem of internal 

political – military coups (Meneses, 2004). Spain faced with the same 

situation that led to the civil war. Belgium, received a "significant" 

share of compensation as a victim, already in 1923 together with 

France participated in the Ruhr. In Italy the fascist regime formed, it 

occupied Corfu, created by the state of Fiume, stirred up tensions 

with Austria over South Tyrol. And the most striking fact of this 

Italian "post-war policy" – by signing the “Treaty on the disarmament 

of navies and limiting the number of submarines and aircraft 

carriers”, on April 22, 1930, already on the 30th оf April the Italian 

government announced the program of rearmament of the Navy, 

which includes the construction of 29 new ships.  

Thus, consciously or intuitively politicians and diplomats tried 

some new attitudes in public relations. 

 

The essence of war 

After the peace conference the conflicts were justified from the 

point of view of legal justice. One of the most widespread 

instruments was the change of rhetoric, the substitution of concepts 

in official speeches.  

During the period 1919-1930 there were 69 conflicts, 42 of them 

were actively involved Britain, France, Portugal, and Belgium 

(calculated by the author). That is, those countries that were to be the 

guarantors of a peaceful development of the world order. Military 

operations were being conducted on both new territories and old. So, 

Britain and France have received the mandated territories of 

Palestine, Syria, Morocco, immediately turned to long-term military 

conflicts. The European governments, without deciding to end the 

issue of reparations in the negotiations, tried to solve it by force, that 

resulted in a Ruhr crisis, the construction of the Maginot Line. But the 

responsibility for this conflict was attributed to the country that did 

not accept the decisions of the European States. Leon Auguste 

Bourgeois (the first president of the Council оf the League of Nations 
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in 1920), assessing World War as positively affecting the correction of 

mistakes of the past (the return of Alsace and Lorraine to France, 

creation of national States) was convinced that the war has generated 

new problems that could lead to war. And he considered the main 

danger was social movements (pan-Germanic, pan-Islamic, pan-

Negro). Losing powers, he said, “have not been wholehearted in their 

acceptance of the moral disarmament”, so you should not exclude the 

use of military forces. Any nation is free to protect its security. It is 

necessary to force to receive justice (Bourgeois, 1922).  

Concerning intervention in the Civil War in Russia, the Secretary 

of State for War Winston Churchill said at the government's position, 

which should be revealed to the public: "Whether or not the allies in 

the war with Russia? Of course not, but the Soviet people they killed 

when they were caught their eye; in the Russian land, they remained 

as conquerors… But to declare war on him – this intervention is a 

disgrace" (History оf Diplomacy, 1965: 31). In popular newspapers 

and magazines gave a new interpretation of the concept of  “keep out 

of war” – e.g., “the only sure way to keep the Empire out of war is to 

keep the world out of war”, therefore “it means surrendering British 

leadership in the greatest crusade being waged in the world today” 

(Spectator: 6). 

A slightly different emphasis appeared to justify military 

solution to the problems in the colonies. Declared that these actions 

were beyond the scope of international law, and they were the 

internal problems. So they could be solved in "police" operations. It's 

not interstate war; it is the fight against criminals, rioters. This enemy 

traditionally endowed with dehumanizing features, was outlawed. 

Political technologies in this case remained the same as half a century 

ago. For example, in the satirical magazines "Punch", "Charivari" 

published cartoons mocking and dehumanizing of the enemy (for 

example, images of the leader of the Indian struggle of Mahatma 

Gandhi) (Punch, The Frankenstein of the East, 1930, 03.12). This 

approach has proven to be psychologically very clear to the ordinary 

European, the European who wanted peace and order.  
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The essence of society 

Another PR direction was connected with distraction of public 

attention on domestic issues that directly affect the everyday life. The 

government made concessions in the labor question, in the 

requirements of the women's movement, national problem. In the UK 

the new electoral law expanded the electorate, granted people the 

hope to solve their problems. 

In parallel, strongly promoted the achievements and potential of 

post-war everyday life. New fashion, new passion for sports, cinemas 

and dance halls, resorts, cars and planes, the pursuit of luxury – all of 

this was cultivated as the main spheres of life, not policy (moreover – 

international policy). 

It was widely emphasized the availability of all of this, along 

with the aristocrats. In Paris, in a Russian restaurant "Kazbek", it was 

possible to meet the Prince of Wales, and the Serbian king Alexander 

– on Montmartre. Deposed Greek king George II and his wife 

engaged in cultivation of roses and longed to go to America. The 

Spanish king, in whose country state of emergency was declared, 

participated in car races, opened the Grand Prix in San Sebastian (and 

in the meantime, the Spanish troops fighting in Morocco, rebel 

military units in Malaga, continued guerrilla war in Barcelona...). 

Swedish Gustav was an avid tennis player, and every winter in 

Cannes played with Suzanne Lenglen (Vertinsky, 1991: 198-199; 

Hemingway, 1969: 78-79). Examples can be continued. The politicians 

thought that “distracted man in the street" would be interested in 

politics, especially international, as a kind of entertainment (Punch, 

The Conference Habit, 1922, 01.04), without going into details, the 

analysis, without noticing the contradiction.  

At the same time political accent was made on a new kind of 

patriotism. Even before the War, in 1912, on the eve of his death, 

Nobel Prize Laureate, famous pacifist Frederic Passy wrote to Bertha 

von Suttner: "The world was destined to be "a melee of cupidity and 

violence"?” (Nordlinger, 2012: 58). After the First World War, 

pacifism was derided as a utopianism and gradually lost its influence 

(Braudy, 2003: 419). One explanation is that the lost illusion soldiers 
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were able to overthrow regimes (as it was in Russia, Germany, 

Turkey). The brotherhood in arms was the only thing that got war 

veterans in World War I. To counteract this restless mass (Bourke, 

1999: 339, 342), not to allow spreading the ideas of anti-militarism, 

used symbolism as the substitution of reality. Began to form the new 

elements of historical memory of World War I. For the first time in 

the history of Europe was set the Memorial Day (Remembrance Day, 

Armistice Day in Belgium, France and the UK, a National Day of 

Mourning (Day of Mourning) in Germany). In the capitals of many 

countries the triumphal arches were under construction; initiated the 

creation of the monument to the Unknown Soldier (Mosse, 1990: 80-

82, 94-98). Become a tradition of the procession of veterans. The most 

impressive was the procession on the Champs-Elysées, consisting of 

disabled veterans, headed by the organization "La gel the box office". 

To raise funds to help veterans settle in the balls that were supposed 

to symbolize the unification of the country (the fee is often less than 

the decoration of the participant of the ball, but it was necessary to 

keep up appearances) (Vertinsky, 1991: 188-189).  

From the other side – until they are called to go against the 

government, it did not prevent the establishment of paramilitary 

formations such as Royal British Legion, "The Not Forgotten 

Association" (Great Britain), Union and Union Federale des 

Combatants (France), Polish Association of War Invalids, etc.  

Thus was achieved a few goals. Firstly, for some time acted social 

tensions associated with the failure of obligations towards veterans. 

Secondly, supported the idea of the heroic, self-sacrifice in a policy of 

appeasement. Thirdly, the old and new cadres were prepared for 

future military policy. So, gradually, remained bellicose patriotism 

(Mosse, 1990: 186-189; Braudy, 2003: 416, 419). 

Thus, in the period of 1920-30-ies increases the amplitude of the 

confrontation of violence - non-violence in relations between States 

and their societies. This requires new political, legal and moral 

concepts that generate and explain new realities. Society itself was 

ready for war, a very narrow range of active opponents of the war.  
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In 1935 Sir Norman Angell read the Nobel lecture called "Peace 

and the Public Mind". The main problem of the speech was to 

"reconcile the world with the problem of national defense". He 

explicitly stated that "the only way to keep the peace as people are 

now present – to be armed, to be ready to defend yourself." 

According to Angell, war or peace is determined by the willingness 

and readiness of the common man, the justice of war by the everyday 

interests. In force are deep human impulses, the instincts. "The 

security mechanism through the law is incomprehensible to the 

ordinary person". Angell as evidence cites the situation in post-war 

Europe. In his lecture on receiving the Nobel peace prize is the 

phrase: "there will be a war against injustice and not for justice" 

(Ralph Lane, 1933). 

 

Conclusion 

Thus, after the First World War the situation in Europe can be 

very schematically represented as follows: state and political 

structures are open about peacemaking and cooperation, but covertly 

continue the pre-war practice of a military solution to the issues of 

domestic and foreign policy; the society, intellectually striving for a 

peaceful life in practice are expressed aggressive plans to review the 

results of the war. Therefore, before politicians and diplomats had a 

difficult task of appeasement not only in the traditional foreign 

policy, but also appeasing the public. 
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Abstract 

Romania's exit in an Honorable way from the campaign against 

the Soviet Union and, implicitly, from the war against the United 

Nations, it has preoccupied both Marshal Ion Antonescu, and 

opposition grouped around the young King Michael. For this purpose 

diplomatic negotiations have been started on several channels, the 

most important being at Cairo and Stockholm. The central problem 

for the Romanians was to ensure that at the planned peace conference 

the problem of Transylvania, Bessarabia and Bukovina will find a 

favorable resolution. Our study aims the manner in which the issue of 

territorial integrity of the Romanian State was put in these 

negotiations who prepared the act of august 23, 1944. 

Key words: Negociatons, Besarabia, Bukovina, Transsylvania, 

armistice, august 23rd, United Nations. 

 
Entered in the Second World War on June 22nd, 1941 with the goal 

of recovering Bessarabia and Northern Bukovina abducted by the Soviet 

Union in the summer of 1940, shortly Romania will be in a tricky 

position to fight against traditional allies Great Britain and the United 

States. Things were going to further complications after the American 

and British leaders, meeting at the Conference of Casablanca, will 

announce via press release of January 24, 1943 that for the German 

satellites will not apply anything else that the principle of unconditional 

surrender (http://www.ibiblio.org/pha/policy/1943/430124a.html). 

T 
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Anglo-American decision was also welcomed by the Soviet Union, as 

evidenced by the exchange of diplomatic notes between Moscow and 

London on June 7 and July 19, 1943 (Volokitina, 2015: 59-60). As the 

situation on the Eastern Front evolve increasingly clear to the Soviet 

Union side, Marshal Ion Antonescu and also the opposition led by Iuliu 

Maniu - which was also endorsed by King Michael - understood more 

clearly that it is time for the start of secret talks  with the Allies, the main 

purpose being to get the best guarantee for Romania's postwar status. 

The most important objective for the Bucharest was linked to the future 

of Transylvania, Bessarabia and Northern Bukovina. 

With the tacit consent of Marshal Antonescu, Iuliu Maniu tried to 

explore the Allied position by appealing to its privileged relations 

with Great Britain. An important role was reserved for the diplomatic 

channel from the Turkish capital. On September 15, 1943, Alexandru 

Cretzeanu, an young diplomat closed to Maniu was named Minister 

Plenipotentiary in Ankara by the foreign minister Mihai Antonescu. 

Very interesseting, also in September, Frederic Nanu was appointed 

to Stockholm (Cretzeanu, 1998: 28). After a month spent in Istanbul, 

Cretzeanu was received on October 16, by President İsmet İnönü, to 

whom has presented his credentials (ANIC, fund MPN, informații, 

file 932: 4). 

Cretzeanu's mission promises to be difficult because the Anglo-

Americans seemed determined to respect the principle of Casablanca 

and, especially, not to open secrets negotiations with a satellite state 

without the involvement of the Soviet Union. Gafencu's diary, found 

in Switzerland at that time, is eloquent. On October 17, he note the 

disappointed that his efforts of and those of Raoul Bossy in relations 

with the Americans received the answer: 

"The only form of proposal that the US government may be 

taking seriously considering is an offer of unconditional surrender". 

Next day Gafencu add: 

"The American response, so cold, it fits with the attitude that the 

US Embassy in Ankara keeps towards Cretzeanu, which was 

commissioned by the government and the opposition to make 

contact, and if it's possible to deal with the Anglo-Saxons. US will not 
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compromise their shaky alliance with Russia. Therefore, it is best to 

seek contact with Moscow.” (ANIC, fund Gafencu, file 290:  257-258). 

Moreover, Maniu illusions that it will only negotiate with 

Western powers will dissipate rather quickly. Responding to a digits 

telegraphic message from November 3, 1943, submitted by the 

Romanian opposition leader to the Prime Minister Winston Churchill 

(Coposu, 2014: 301), the English will specify, on November 9, to 

Alexandru Cretzeanu that negotiations should be held with all Allies 

and the Romanian emissary should be empowered to sign the 

unconditional surrender (Cretzeanu, 1998: 137-140). Obviously, this 

position was likely to deter the Romanian side. 

More pragmatic showed to be the Soviets. Suddenly, on 

december 21, 1943, Ambassador Frederic Nanu was contacted at 

Stockholm by some "Bulgarian businessman" who was present as 

Goranov, to announce him that Moscow wanted to start negotiations 

with the Romanian side for a future ceasefire (Nano, 1952: 240). 

Noteworthy is that Stalin ambassador accredited in Sweden, 

Alexandra Kollontay (Duca, 1985: 54) has a great experience, which 

gives special importance to Goranov's proposal. Also, to suggest the 

Kremlin pragmatism must be stressed that Soviet diplomats in 

Stockholm had no problem in negotiating both with Ambassador 

Nanu and George Duca, his first deputy and the man of the 

Oppositon. 

Following the proposal of Goranov, Frederic Nanu have to 

inform the Foreign Ministry on January 4, 1944, to present the most 

important elements of the meeting he had had with the charge 

d'affaires of the Soviet Union, Semenov (Mocanu, 1994, d. 46). 

Through this movement were practically started negotiations on the 

Stockholm diplomatic channel, which will be held in parallel with 

those of Cairo. 

In the Swedish capital, secret talks between Nanu, Duca and 

Kollontay materialized into concrete proposals that the Soviet side 

was doing to Mihai Antonescu, implicitly to Marshal Antonescu. 

Moscow's initiative was fully in line with the Archibald Clark Kerr 
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note sent on January 16, 1944, to Molotov's deputy, V. G. Dekanosov, 

which stated that: 

"The Soviet government will play the leading role in defining 

how they will be the conditions of the armistice with the 

Romanians."(Volokitina, 2015: 67). 

On April 11, 1944, Semenov presented to Frederic Nanu the 

Soviet Union's first concrete proposals related to Romania's 

withdrawal from the alliance with Germany. It was a time when the 

military situation was favorable to the Red Army, so the Romanian 

had every interest to respond promptly to the offer made by Kremlin. 

On the other hand, Marshal Antonescu seemed yet to have sufficient 

forces for an important resistance, which explains the terms of the 

truce proposal. The document cited show: 

"We prefer to deal with the current government of Romania and 

we are prepared to help him to free the country of the Germans, if it`s 

able to organize resistance to the Germans ... 

It is not true that U.S.S.R. has any intention to form a new 

Romanian government, led by Constantinescu or Groza (it`s talking 

about Professor Petre Constantinescu-Iasi, met with communist 

views, respectively the head of the Plowman`s Front, Petru Groza – 

o.q.) ... 

As for the new Romanian government, which can be driven by 

Maniu or Bratianu, it can be installed in Iasi or Galati, which will 

soon be occupied by Soviet troops." (Nano, 1952: 247) 

Specifically these are the proposals made by Moscow, presented 

and published later by Frederic Nanu in his memoirs also: 

- A number of 13 Romanian divisions from the front Soviet to 

made a surprise attack on the Germans armies; 

- Returning to the 1940 borders, so Bessarabia and Northern 

Bukovina remained to the Soviet Union; 

- Romania to compensate the Soviet Union for damage caused 

during the three years of war; 

- The exchange of war prisoners (Nano, 1952: 250, Duca, 1985: 77-

78, Mocanu, 1994, d. 73). 
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The proposals made by the Soviet Union to Antonescu 

government led to response that Frederic Nanu was authorized to 

transmit to Alexandra Kollontay on May 29, 1944. Speaking on behalf 

of Mihai Antonescu, the Romanian Ambassador to Stockholm would 

show that the government in Bucharest is ready to accept the Soviet 

offer but with the following conditions: 

- Granting a period of 15 days for the Wehrmacht to leave 

Romania, and only in a negative respons to establish a colaboration 

between the Romanian Army and the Red Army; 

- Ensuring areas where Romanian government to function freely; 

- The final solution on the problem of Bessarabia and Northern 

Bukovina to be postponed to the end of the war: 

- Reducing the debt amount for the damages caused in the Soviet 

Union territory (Volokitina, 2015: 73-74). 

The Romanian counter proposals were received only in part by 

the Soviet Union, stating that it would be willing to concede only in 

reducing the amount of debt and the establishment of a free 

Romanian government, but in the Red Army controlled territory. On 

June 2, Frederic Nanu cabled to Bucharest to announce that 

Alexandra Kollontay told him that Moscow would agree that 

Romania would remain neutral if "the impossible happens and the 

Germans evacuated Romania in 15 days." It was also agreed to the 

proposal that a Romanian delegation of Romanian to be accepted in 

the Soviet Union (Nanu, 1952: 252). 

In the same tine with the discussions in Stockholm that Soviets 

conduct with Antonescu's government, started the talks with all three 

Allies in Cairo. The mission was entrusted to veteran politician prince 

Barbu Ştirbey which had also family ties with the British. 

Interestingly, although he was sent as an emissary of the opposition 

led by Iuliu Maniu, he had also the agreement of the Marshal. 

Barbu Știrbey was received in audience by the Marshal al January 

11, 1944, at 16,30, on the Sangov Villa of the Head of State (ANIC, 

fund PCM, Military office Ion Antonescu, file 204/1944: 7). 

After that on February 1, 1944, Alexandru Cretzeanu was briefed 

by British Intelligence Officer Ted Masterson, from the Middle Orient 
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Headquarter, that the Allies are ready to receive an envoy to Cairo, 

provided that he have a mandate to sign the unconditional surrender 

(Cretzeanu, 1998: 139-140), on February 17, prince Ştirbey left the 

country (Coposu, 2014: 306-307). The secret mission of the Romanian 

diplomat was quickly unveiled on March 14,  when radio B.B.C. and 

the famous news agency Reuters announcing Știrbey arrival in Cairo, 

as the envoy of the opposition, but with the consent of the Marshal 

Antonescu Nano, 1952: 245). 

After a preliminary discussion on March 16 with British Colonel 

Ted Masterson (Mocanu, 1994: 59), Barbu Ştirbey started negotiations 

with representatives of the Big Three next day (Cretzeanu, 1998: 141), 

precisely when the Red Army reached the Dniester River (Mourin, 

1963: 402). After three weeks of sterile talks, on April 7, Novikov 

informed the British counterpart, Lord Moyne, with the Soviet 

conditions for the armistice with Romania. Broadly speaking, they 

correspond to those offered by Alexandra Kollontay to the Marshal 

Antonescu in Stockholm. These were: 

"1. Breaking with the Germans and after that Romanian troops to 

joint struggle with the allied troops, including Red Army, against the 

Germans, in order to restore the independence and sovereignty of 

Romania. 

2. Restoring the Soviet-Romanian border from 1940. 

3. Compensation for damage caused by military actions and 

occupation of the Soviet Union territory by Romanian troops. 

4. Return of all Soviet and Allies prisoners of war including those 

hospitalized. 

5. Ensure that the Soviet and allied troops could move freely in 

Romania in any direction, if this is required by the military situation, 

while the Romanian government have to support multilateral by its 

means of communication by land, water and air. 

6. Soviet government agreement on canceling the Vienna 

arbitration ruling regarding Transylvania as unjust and helping to 

release the Germans and Hungarians in Transylvania, to complete the 

Romania's objective of returning the entire Transsylvania or the most 

part.” (Volokitina, 2015: 68-69) 
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These proposals were considered sufficiently hard by the Power 

and the Opposition in Bucharest. Basically, it was enshrined the loss 

of Bessarabia and Northern Bukovina, and sovereignty over the 

whole of Transylvania was not fully clarified (Volokitina, 2015, 1969). 

That is why, on the night of April 9, Iuliu Maniu was invited secretly 

to Snagov by Marshal Ion Antonescu for discussion. Maniu called for 

a quick armistice, while the Head of State believed that he could still 

obtain better conditions. Finally, the only concrete result of the 

meeting was the sending of an envoy to Cairo to sustain Prince 

Ştirbey, on the person of the diplomat Constantin Vişoianu (Coposu, 

2014: 348-349). 

Following the agreement of the Three Allies, on April 12, prince 

Barbu Ştirbey was able to submit to Maniu their encripted proposals 

for an armistice with Romania (Coposu, 2014: 349-350). These were 

discussed at a new secret meetings in Snagov, in the night of Aprilie 

16, by Antonescu and Maniu: 

"After discussing of the conditions, the Marshal told Maniu that 

he refuses to accept the terms, but if Maniu considers that their 

receipt or the acceptance of Soviet clauses as a basis for discussion 

that would serve the country's interests, he Antonescu is ready to 

withdraw from the political leadership, keeping only the military 

leadership and to gave responsibility to Maniu ... 

Maniu replied that for the moment the Marshal duty is to remain 

at the helm and avoid any action which could arouse suspicion to the 

Germans. At the same time, you must avoid rejection of the proposal 

and to try to obtain some improvements ... " (Coposu, 2014: 352-353). 

Following the discussions between Maniu and Antonescu, as the 

Allies were expecting an immediate acceptance of the proposals from 

April 12, and the Romanian delay to accept, on Aprili 27, from Cairo 

was sent an ultimatum for both Marshal Antonescu, and to Maniu, 

which It gave three days to a clear answer (Volokitina, 2015: 71). The 

one who responded was the president of the National Peasant Party. 

On April 29, Maniu announce that he sent instructions with the 

opportunity of sending Constantin Vişoianu in the Egyptian capital 
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and that he decided to remove Ion Antonescu from the head of the 

government (Volokitina, 2015: 71). 

The big  novelty of this telegram is, of course, about the 

deteriorating of the relations between Antonescu and Maniu. Marshal 

position differed more and more from that of the Opposition, hoping 

it that an effective military resistance on the front could improve the 

conditions of the armistice. The fact is confirmed by the transcript of 

the governement meeting from May 6, in which occasion Antonescu 

said that "the situation on the Front is very good" and that "the war 

on the Eastern Front can not be lost by the Germans or us." (Ciucă, 

2008, d.1). Therefore, the Opposition has begun preparations for the 

overthrow of Antonescu, grouping itself around the Palace and 

attracting and the communist into the National Democratic Bloc 

founded on June 20 (ANIC, fund NDB, file 2: 1-2). 

However, the opposition does not make any concrete step to 

accepting the conditions of the armistice. In the meanwhile, noting 

that the terms of the Cairo and Stockholm had become identical, on  

July 4, Alexandra Kollontay was instructed by Moscow not to take 

any action, indicating only that the Allied response will be given to 

Cairo (Volokitina, 2015: 74). 

The latest important initiative of the Opposition was to send an 

emissary over Soviet front lines, specifically General Aurel Aldea, to 

negotiate directly the Romania's withdrawal from the war. In this 

regard, on August 8, Grigore Niculescu-Buzești cabled to George 

Duca in Stockholm, to probe Alexandra Kollontay`s position (Duca, 

1985: 94-99). Acting on the basis of instructions received from home, 

the ambassador did not give a concrete answer, instead asking for 

details about King Michael's role within the opposition and the 

position of Gheorghe Tătărescu (Buzatu, 1990: 20). It was not until the 

fateful day of August 23, 1944, that Alexandra Kollonaty have to send 

to George Duca tha news that the Soviet government accepts the 

mission of General Aldea (Duca, 1985: 98). 

The succces of the act of August 23 had permit the passage of 

Romania in the Allied camp at the last hour. The lack of a prior 

agreement before Antonescu's overthrow has nothing that a negative 
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impact on the truce that had been delayed too large and is signed 

until the night of 12/13 September 1944 at a time when Soviet troops 

were in control of the situation prevailing in the country. In these 

circumstances, the problem of Bessarabia and Northern Bukovina 

could not be raised, the only territorial satisfaction at the peace 

conference coming through the cancellation of the Vienna Diktat from 

August 30, 1940, and the return to whole Transylvania to the national 

territory (Onișoru, 1995: 419-428). 
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Abstract 

In order to individualize the personality of an individual in relation 

to another individual, the name of the physical person (surname and 

forename) must be used. The name is attributed to the individual at the 

same time with his registration in the birth certificate so that the act of 

civil status is the title that will justify wearing a name and it will also 

prove it. The name becomes a legal concept, its structure and rules of 

assigning are the subject of the regulations, and not the name itself. A 

person’s name concerns his family and private life, constituting a way of 

personal identification and a family relationship. The function of a name 

as a means to individualize a person has resulted in that private law and 

public law aspects are inter-twined. 

Key words: right to a name, family, person, civil subjectiv right, 

conflicting rule. 

 

Preliminary Data 

According to Black’s Law Dictionary, by “name” it is 

understood: “a word or phrase identifying or designating a person or 

thing and distinguishing that person or thing from others”. In order 

to individualize the personality of an individual in relation to another 

individual, the name of the physical person (surname and forename) 

                                                      
1 ”This work was supported by the strategic grant POSDRU/159/1.5/S/141699, 
Project ID 141699, co-financed by the European Social Fund within the Sectorial 
Operational Program Human Resourses Development 2007-2013”. 
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must be used. Therefore, the “surname” also known as “family 

name” represents: ”the family name automatically bestowed at birth, 

acquired by marriage, or adopted by choice; Although in many 

cultures a person’s surname is traditionally the father’s surname, a 

person may take the mother’s surname or a combination of the 

parents’ surnames”. Moreover, it is called “first name” or “Christian 

name” an individual’s “name or names given at birth, as 

distinguished from a family name”. Additionally, in the same 

dictionary mentioned above we found the term “legal name” 

explained as “a person’s full name as recognised in law” (Garner, 

2014: 1181-1182). 

 

Name’s National Valences  

In Romania, there was the unique and non-transferable name 

system, at the beginning, people simply called John, Peter. Later, it 

became more difficult the people's individualization almost those 

who wore the same name, so they started to use phrases such as John, 

the son of George. The first law governing the –name- issue is the 

"special"  Law from March, 1895, which offers concrete solutions for 

different situations (Hamangiu, Rossetti-Bălănescu & Băicoianu, 2002: 

139). So it came to indicate lineage by appending suffixes such as: -

escu, -eanu, who determined  names such as : Ionescu, Petrescu. 

These names are the result, in principle, of the development of 

culture in schools and churches (Popa Val, 2006: 393). 

Therefore, the name is a complex notion whose birth, historically 

speaking, represents primarily the result of a long usage, as any 

element related to language. The name becomes a legal concept, its 

structure and rules of assigning are the subject of the regulations, and 

not the name itself. Legal literature has proposed several definitions, 

of which we retain the one that states that the name is "that attribute 

of the physical person which consists in the human right to be 

individualized, within the family and society, by the words set out in 

the law, in this meaning " (Beleiu, 2005: 381). 

The name structure is established by Article 83 of the new Civil 

Code which provides: "The name consists of a surname and 
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forename". In addition, art. 1 para. (1) of Government Decree no. 

41/2003 repeats the same idea and develops it in the provisions 

regarding the acquisition and change of individuals’ names 

administratively . From the perspective of civil law, the name 

represents the reunion of two non-patrimonial civil subjective rights 

of an individual, the right to a surname and the right to a forename 

(Chelaru, 2003: 10). 

The name is a subjective civil right from the point of view of its 

legal nature, since art. 81of the new Civil Code speaks of "the right to 

a name". The same legal nature of the name results from art. 7 pt. 1 of 

the Convention on the Rights of the Child, adopted by the United 

Nations General Assembly on 20 November 1989 and ratified by 

Romania by Law no. 18/1990, published in the Official Gazette 

no.109 of September 28, 1990, which provides: „the child shall be 

registered immediately after birth and shall have the right to a name 

from this point forward”. This principle is reinforced by art. 9 of Law 

no. 272/2004, republished in the Official Gazette no. 159 of March 5, 

2014, according to which the child has a right to a name, as part of its 

right to identity. Being a part of the personality, the name is not a 

patrimonial value (Cornu, 1991: 276) and is therefore a personal non-

patrimonial right (Ungureanu &Munteanu, 2013: 110). However, 

there is controversy over the legal nature of the name, some authors 

in foreign legal literature as well as F.Zenati-Castaing, believes that 

this is a good that can be acquired by long possession (Zenati-

Castaing & Revet, 2006: 57-62). 

Currently, we can see a tendency of "patrimonization" of certain 

personality rights. There is accepted the validity of the agreements 

for good and valuable consideration by which it is allowed the 

publication of stories about a person's private life or use of the image 

or voice for commercial purposes. The name can gain some economic 

meanings when it’s used to identify a merchant, natural or legal 

person (Malaurie & Aynés, 2003: 45-46) or natural persons exercising 

a liberal profession, such as those of lawyer, notary, doctor, architect, 

and judicial executor (Cercel & Olteanu, 2009: 41-54). 
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According to article 82 of the new Civil Code "everyone has the 

right to name established or acquired under the law”, which 

determines the scope of the legal instruments provided for protection 

of the right to the name. Therefore, subject to the defense of the right 

to a name could be: the surname acquired by filiation or adoption 

effect, the name chosen at the time of marriage,  any person’s first 

name, the found child's name, the one born from parents unknown, 

and the first name and last name changed by administrative 

means(Cercel & Dogaru,2007: 114-140). The right to a name, in his 

quality as personal non patrimonial right, is protected by art. 252 to 

257 of the new Civil Code, which is the general rule protecting 

personal non-patrimonial rights. 

 

European Perspective on the Right to a Name 

Problems regarding names have emerged in cross-border 

situations in Europe. The possibility of a child to bear both of his or 

her parents’ surnames is especially subject of conflicting rules in 

different Member States. It is especially allowed, for example in 

Romania, or even imposed, as in Spain, by laws, whereas in others, it 

is especially prohibited, such as in Sweden. The situation is 

complicated by the fact that there are various legal cultures within 

the Union, which determine and recognize names in considerably 

different ways (Renucci, 2009: 244). This has resulted in creating the 

inconvenient situation where citizens of the Union might find 

themselves having different names in different Member States. Since 

there are no harmonized substantive rules or unified conflict rules 

regarding names at EU level, fundamental EU rights have come to 

play an important role in this matter (Grabenwarter, 2014: 200-202). 

The function of a name as a means to individualize a person has 

resulted in that private law and public law aspects are inter-twined. 

From a private international law point of view, using nationality as a 

connecting factor in choice-of law rules in name matters can 

symbolize a State’s interest to make sure that names are configured 

and acquired in a manner consistent with their own laws.The close 

ties that a name has with an individual’s personal life and integrity, 
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has furthermore resulted in that name matters are subjected to rules 

governing fundamental and human rights. The Court of Justice of the 

European Union has been an important driver of EU integration, 

settling the problems of the name under the principle of free 

movement of persons, such as in Carlo Garcia Avello againt Belgium 

(Judgement of the Court, 2 October 2003). 

Moreover, in the European Convention on Human Rights, the 

right to a name is not expressly regulated. Given that the name is a 

means of identification of persons within the family and the 

community, the name regards the individual’s private life, being 

protected by the Article 8 of the Convention. The European Court 

included in its case law both the person’s right to a name as well as 

the right to a forename in the field of application of Article 8, being 

considered a component of the concept of “private life” or “family 

life”( Bîrsan, 2006: 600-601). the European Court held that the Swiss 

Law which allows only the wife, not the husband to precede the 

common name taken by the spouses as a result of marriage with the 

wife’s previously name, held before marriage, contradicts with the 

provisions of art. 8, which protects the right to privacy, especially in 

terms of the provisions of Protocol. 7 which ensure full equality 

between spouses (Burghartz against Switzerland). At the same time, 

choosing the forename of a child by the parents is included in the 

concept of “privacy” (Brüggermeier & Colombi Ciacchi & 

O’Callaghan, 2010: 569-572) so that the refusal of the registrar to 

register that forename is considered to be an intrusion which is not 

admitted by the Convention (Guillot against France, October 24, 

1996). 

 

Conclusions 

Names are important both to the individual and to the state. 

Thus, it is important to understand their intertwined role in both 

shaping the private sense of self and identity and in reflecting and 

sustaining social institutions such as the state, family, and gender. 

The name is attributed to the individual at the same time with his 

registration in the birth certificate so that the act of civil status is the 
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title that will justify the person to wear a name and it will also prove 

it. The name is attached to privacy, as demonstrated in the first place 

by being a means of individualization of a person.  
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Abstract 

In the year 1866, Romania moved to a new stage of its 

modernisation process and both the electoral system and the party 

system supported this process, which had been initiated by the political 

and cultural elite, formerly educated in various European universities.  

In this article, I intend to show the relationship between the electoral 

system and the two-party system while studying historical facts by the 

aid of political science instruments. In my research, I am using a 

methodological approach based on critical text analysis and comparison 

of both primary sources (discourses, memories etc.) and specialized 

literature in history and in political science.  

However, the evolution of the two-party system permitted the 

appearance of a few specific features starting from not only the 

resemblances, but also the differences between the British and the 

Romanian political systems. 

Key words: Romanian two-party system, electoral system, 

Charles I, National-Liberal Party (1875), Conservative Party (1880).  
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The Constitution of 1866 and the foreign prince:  

Charles of Hohenzollern-Sigmaringen 

The political leaders, both liberals and conservatives, fulfilled 

their political desideratum by bringing a foreign prince on the throne 

of the country. This prince belonged to an important reigning house 

of Europe.  

Opting for Charles of Hohenzollern-Sigmaringen in 1866 

signified an important step towards the consolidation of the young 

Romanian state and gradually permitted the accomplishment of other 

national objectives: gaining the independence and having it 

recognised (1877, 1878) and Romania becoming a kingdom (1881). 

But the new institutional and constitutional system of the newly 

created regime of 1866 was achieved due to the drafting and the 

promulgation of the 1866 Constitution (following the model of the 

Belgian constitution of 1831). The liberal and conservative political 

elite found a common denominator in adopting the 1866 

Constitution. Thus, “one could consider the 1866 Constitution as a 

compromise between the parties” (Maiorescu, 2003: 72).   

Under these circumstances, the fundamental law represented the 

juridical basis of the new regime and was preceded by an electoral 

law that stipulated the existence of the census suffrage, based on the 

wealth levels of the citizens. Furthermore, the vote was secret. This 

way, according to the census, for the election of the members of the 

Deputy Assembly, the electorate was divided in four colleges while 

for the election of the members of the Senate there were only two 

colleges (Radu, 2005: 20). An important electoral reform was applied 

in 1884, when the electorate was divided into three colleges for the 

election of the deputies and into two for the senators (Constitution and 

Electoral Law, 1884: 13-24).  

The 1866 electoral law was revised in 1884 as a part of the 

necessary modernisation process of the state. In 1884, the National 

Liberal Party being the one that was ruling, it adopted the project for 

the adjustment of the electoral law. On the 8th of April 1884, Charles I 

promulgated the revised Constitution: “the Decree no. 1788 of 8 June, of 
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the same year, also promulgated a new electoral law (140 articles)” (The 

Official Observer, no. 51, 8 (20) June 1884). 

 

The government formation mechanism  

The configuration process of the new government was clearly 

established by the constitutional and institutional system of the 

newly created regime of 1866. The first stage was the stepping down 

of the ruling government, the second stage was the arrangement of 

consultations between Charles I and the political leaders of the future 

government and, finally, the last stage was the endorsement of one of 

these leaders as the prime minister (Hitchins, 2004: 104). The 

appointed prime minister was supposed to select his collaborators in 

order to form the new government and the sovereign, according to 

the 1866 Constitution, was then dissolving the legislative bodies 

(Speeches of King Charles I, Vol. II (1887-1914), 1939: 166).            

Rendering to this process, as the liberal Vintilă Brătianu was 

observing, the new government was expected to “belong to a political 

group, representing the aspirations of the majority of the public opinion at 

that moment as they were manifested through the elections” (Brătianu, 

1937: 361). If during the first stage of the reign of Charles I (1866-1871) 

no political group obtained the majority of the seats in the 

Parliament, this situation changed after 1871, when those who 

organised the elections invariably accomplished to also win them.  

 

The electoral modus operandi of the electoral system and the 

shaping of the two-party system  

In the operation of the political regime, the local elite preferred 

the electoral modus operandi of the majority system with only one term of 

voting, in which: “those elected were proclaimed as such on the basis 

of the absolute majority of the number of electors” (Colescu, 1913: 54). 

In case there was only one eligible place, the one who achieved the 

greatest number of votes was the one who won. When there were at 

least two eligible places, in case the number of votes for the two 

places was slightly similar, then it was the ballotage that represented 

the only solution etc. This type of scrutiny favored the two-party 
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system and, in this respect, Romania was not an exception in that 

period.  

Likewise, article 109 of the 1884 electoral law stipulated 

undoubtedly that: “the election of the deputies and of the senators should 

be done with the absolute majority of the expressed votes” (Constitution and 

Electoral Law, 1884: 84). For the ballotage, a relative majority was 

sufficient.  

Throughout that period, Charles I was the adept of the British 

model of government because it ensured the political stability and 

invariably lead to the modernisation of the country, a major objective 

he and the political elite had. Under these conditions, we can share 

the idea that: “Britain has traditionally enjoyed the benefits of a 

stable, consistent, two-part system” (Ingle, 1987: 17).  

 

The development of the Romanian two-party system in 1866-1914 

in relation to the electoral system 

As the political scientist Maurice Duverger was noting plainly, « 

le suffrage censitaire a d’abord engendre un bipartisme 

<<bourgeois>>» (Duverger, 1976: 300), a phenomenon that was 

noticeable during the reign of Charles I (1866-1914). Under these 

conditions, one can agree with the idea that the electoral system 

favoured the two-party system in Romania.  

The construction process of the political regime during that age 

was based on the two-party system. In 1866, after the creation of the 

new political regime, both the liberals and the conservatives were 

successively ruling. The formation process of the Romanian two-

party system invariably intersected the first stage of Charles I’s reign 

(1866-1871), when numerous cabinets formed either by liberal groups 

or by conservative ones alternated in ruling the country (Dogaru, 

2015: 126).  

After having become prince of Romania on 10/22 May 1866 

(Damean, 2000: 58), Charles I formed governments that could not 

ensure a stable political climate (there were ten governments and the 

legislative bodies were dissolved six times) (Damean, 2000: 100). 

Subsequently a highly tensioned period, culminating with prince 
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Charles I’s threat to step down, in 1871, the conservative leaders 

found the solution of forming a strong conservative government 

under the leadership of Lascăr Catargiu and comprising of all the 

conservative groups (1871-1876).  

The conservative newspaper Timpul (The Time) was offering a 

general evaluation of this five-year period: “after five years of wise, 

energetic and patriotic administration, he managed to impose the principles 

of order and stability to this society and the country regained its self-esteem 

/.../ there was a strong impetus of the political and economic development. 

Nowadays, even the enemies of the old government [in 1877] admit the truth 

of this with late regret and bitter remorse” (“Bucharest 31 December”, 

1877). 

After this stage, the government alternation imposed the coming 

to power of the liberals, from 1876 to 1888. The liberals, united 

around the National Liberal Party, resisted in power for 12 years, 

under the leadership of the prime minister I. C. Brătianu. The fall of 

the liberals, in 1888, happened after much political strife and after a 

very tensioned period in the political life of the country.  

Following this phase, the Junimea-conservative government 

ensured the government alternation and the modernisation process in 

tune with the conditions of the age. From this perspective, during the 

reign of Charles I, there were two long-term governments that 

succeeded each other: “the long liberal government” (1876-1888) and 

the Junimea-conservative government (1888-1895).  

Seeing both the positive aspects and also the limitations of these 

two governments, the monarch understood that long governments 

can be dangerous because the two parties tended towards personal 

governments, which could make the government alternation difficult. 

In fact, the king’s desideratum was to ensure political stability and 

this could be achieved on the basis of a partnership between liberals 

and conservatives according to which the ones could leave the 

governmental office and the others could accede to governmental 

office through a peaceful transfer of power. Obviously, this 

partnership could not be sanctioned in writing, but the alternation of 

the two political forces did become a customary political practice, 
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both political forces being conscious of the necessity that such a 

political mechanism operated well.  

Gradually, the two-party system became more stable during the 

period 1895-1914 and invariably sustained the electoral system. 

The conservative newspaper Epoca (The Epoch) mentioned that: 

“while it was absolutely normal that a twelve-year liberal government 

should step down, it was equally normal that the conservative party should 

take the lead in the state affairs” (“Guvern de coaliţie” (“Coalition 

Government”), 1889).  

Also in Epoca (The Epoch), the danger of the existence of a 

coalition government was announced: “a coallition government would 

signify the disappearance of all party programs – all coallition parties would 

renounce their own principles. A coallition government would be the most 

discouraging example for the electors. They would see all those who had 

fought against each other on the pretext of high principles now united 

altogether according to personal desires and ambitions” (“Guvern de 

coaliţie” (“Coalition Government”), 1889).   

Prince Charles I, in accordance with his prerogative of appointing 

the prime minister, helped the liberals to accede to power. The 

constitutional system was well-established – Art. 93 was stipulating 

that the prince “appointed and revoked his ministers. He sanctioned and 

promulgated the laws. He could also refuse to sanction them. He could 

exercise his right of political amnesty /... / He appointed or confirmed all the 

public functions” (Constitution and Electoral Law, 1884: 31).  

The establishment of the “government alternation” was done 

almost automatically, becoming a political mechanism accepted and 

supported both by the political elite and by Charles I in order to 

ensure political stability.  

Continuing this well defined politics of the political game 

between the king and the two political forces – the liberals and the 

conservatives – the liberal newspaper Viitorul (The Future) explained, 

in 1907, that: “the governmental change took place in specific conditions 

because it was the first time that the coming government indicated to the 

leaving government which was its entire political program and, moreover, 

asked for its support in accomplishing it” (“O înţelegere patriotică” (“A 

Patriotic Agreement”), 1907); the stabilization of the two-party 
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system was more and more obvious and it was supported by a 

political class that was not yet prepared for the universal suffrage. All 

this political class supported the census suffrage, which was creating 

a two-party system.  

On the domestic political platform, the government alternation 

between the liberals and the conservatives was consolidated during 

the last period of Charles I’s reign (1895-1914), when a new type of 

alternation could be observed – a more organised and efficient one.  

With all the boundaries of the Romanian state, the majority of the 

politicians respected the two-party system and consolidated it – in 

that being supported by king Charles I. The application of the British 

model referring to the government alternation represented a 

constructive aspect of the Romanian political regime. The politicians 

got used to the two-party system and, in this respect, one could agree 

with the fact that: “although government can govern, it can never 

relax or become complacent because it is constantly confronted by an 

opposition that acts as a government in waiting” (Heywood, 2007: 

285). This phenomenon was observed also within the Romanian 

political regime especially during the last period of Charles I’s reign 

(1895-1914). 

The liberal leader Vasile Lascăr, during a meeting of the 

Chamber, on 25 March 1901, mentioned the importance of the 

existence of only two strong modern parties on which the entire 

political platform could be based. He referred to an episode in which 

the Conservative Party was supposed to step down due to inner strife 

generated by political ego conflicts, which were specific to the parties 

during that age: “we strongly wish for it to become complete again and 

become a strong government party, which could deal with the state affairs 

when we would not be able to go ahead anymore and which could continue 

the work done by the liberals” (Lascăr, 1912: 401).   

On the other side of the political spectrum, the conservative Take 

Ionescu reminded of the need to have a natural succession in 

government, in which each party was supposed to continue what the 

other had started – at least out of rational motives: “there is no true 

constitutional and parliamentary government of political parties but when 
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the difference between the parties is such that one can continue the work of 

the other” (Ionescu, 1903: 107).  

A positive aspect of this relationship consists of the fact that 

using the government alternation between the liberals and the 

conservatives favoured the collaboration between the two 

government parties for the benefit of the country: “the collaboration of 

the two parties would have been a good means of political education for the 

future and a proof both for the Romanian citizens and for the foreigners that 

we are a people that is full of life, who manage to unite in cases of danger” 

(“Partidele politice” (“Political Parties”), 1907). 

While analysing another important advantage, we can assert that 

the relationship between the electoral system and the party system 

ensured the modernisation process of the young Romanian state - the 

citizens still indirectly participating in the political life of their 

country. With years, due to the electoral competition, there were 

conferences and debates organised, thus the incipient political 

participation of the time being much encouraged.                   

The close relationship between the electoral system and the two-

party system had advantages and drawbacks, but it also generated 

intense and sometimes tensioned debates regarding the extension of 

the suffrage. The electoral body was indeed reduced and the direct 

participation was indeed restricted due to the census system, but the 

citizens could still participate in diverse public manifestations (street 

demonstrations, public meetings etc.).  

The progress of the country could exist only if the two political 

parties were working together. Although at the beginning of Charles 

I’s reign there existed some tensions between the liberal and 

conservative groups of the time, with time, after the consolidation of 

the government alternation between the National Liberal Party and 

the Conservative Party, things started going their natural way from a 

political point of view and not only.  

Nevertheless, in the year 1914, one could remark in Romania the 

fact that, in total, “only 1,46% of the population of the country were 

voting while in other countries the percentages were again different: 

in Hungary 6,2%, in Italy 8,3%, in Portugal 12%, in France 29%, in 
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Norway 33%, in Finland 45%” (Bulei, 2006, p. 11).   Nevertheless, we 

can admit that the census suffrage during that time could be seen as a 

limit to the development of the Romanian state because the number 

of citizen who could vote was quite reduced. Regarding this limit, 

one can admit that there still could be indirect participation ensured 

for the citizens who could not vote (due to restrictions of 

census/wealth); such indirect participation in the political life could 

be noticed across different public manifestations such as public 

demonstrations, street manifestations, public meetings etc.  

Nicolae Iorga criticised maybe a bit too harshly the existing 

electoral system because it did not propose a just representation of 

the people in the Parliament, a fact that was accurate. However, it 

was also true that Nicolae Iorga himself was not involved in the 

political game since it was only the liberals and the conservatives 

who participated in that and Iorga was thus excluded. In his analysis, 

the solution was the following: “we are expecting at least an essential 

change of the present regime if not the universal suffrage itself. We cannot 

go on like this, with the present system, with people who are registered with 

one of the two political parties and vote without any sense of independence 

or of the value of citizenship and who largely brought us to this situation”  

(Iorga, 1939: 64).  

A drawback was also the majority system with only one term of 

voting (the candidate had to attain the absolute majority of the votes). 

For instance, this type of scrutinity helped in the creation process of 

the National Liberal Party and the Conservative Party, but, in 

contrast, generated some boundaries concerning the elections in 

general, because it was not easy to obtain the majority of the votes; 

for example, during that period, one can remark candidates who 

obtained a large number of votes, but they could not acquire the 

mandate in the legislative body, a fact that created a real issue within 

the political regime. 

During that period, nevertheless, the essential advantage could 

be the long process of development of the Romanian two-party 

system, in which the electoral system had an important contribution 

and which eventually lead to the consolidation of the country and its 
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evolution towards modernisation. In contrast, among the drawbacks 

could be counted the reduced number of citizens who could vote and 

the visible obstacles for other political forces to intervene in the 

political life. That happened due to the fact that the census sufragge 

ensured a two-party system, making it almost imposible for other 

political parties to attain the political power.    

 

Conclusion 

During the period we are analysing (1866-1914), Romania had a 

two-party system and applied the British model of government, but 

all that had its own specific features. For instance, the census vote of 

the time favoured the government alternation of the conservatives 

and the liberals during the reign of Charles I, which lead to the 

strengthening of the political regime and to the modernisation of 

Romania.  

Despite all the limits and due to the positive aspects resulted 

from this relationship, the political regime was consolidated and one 

could observe, on the one hand, an intensified political education of 

both the citizens and the political elite and, on the other hand, specific 

features of the Romanian electoral system that were determined by 

the evolution of the Romanian society and had a major influence in 

the Romanian political life.  
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Abstract 

Thinking of history and historical truth requires a special report to 

the notion of interpretation, according to which the past is recomposed 

through philosophical methods. Henri Irénée Marrou defines 

comprehension as ”the dialectic of the same with the Other”, as a 

dialogue involving the existence of a broad base of fellowship between 

subject and object, between the historian and the man who is revealed 

through the document, in a state of mind that makes us connatural to 

others, allows us to experience their passions, to rethink their ideas 

under the same light wherever they saw them. For Marrou, the ”other” is 

the historical past (De la connaissance historique). 

My paper aims at examine the way in which the consciousness of the 

present time is related to the consciousness of the past time, the way in 

which private histories and public history are articulated in mentalities 

that reflects the civic function of history. 

Key words: historical truth, interpretation, past time, present time, 

dialogue. 

 

Introduction 

My paper takes into account first the epistemological and 

methodological aspect of history, concerning the manner of 

conceiving and of writing used by the historians or philosophers 

preoccupied with historical phenomena, the style of presenting facts, 

memorable events or longer periods. Beyond the purpose of 

T 
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discovering the truth, historiography and historiographical reflection 

are part of a horizon of interpretation irrespective of the document’s 

intention to provide a specific image of the past or of the present. 

So sometimes it can be seen that conservative visions arise in the 

shade of “revolutionary“ methodologies of history, due to the 

attitude that emphasize the past, giving respect, continuity and 

“presence“ to personalities, events, happenings and processes from 

another times and another places. In brief, in this way is reflected the 

unity between human being and history, the civic and pedagogic 

dimension of historiography and comprehension. 

 

 1. Historiographical concepts and methodologies. The dialogue 

between philosophy and historiography 

In order to define the comprehensive size of history and 

historiography, I will refer to some aspects of the interpretation 

whose conservative vision concerning the past recorded and stored to 

be remembered, requires a conceptual approach. And this is not 

because history has no original concepts, as observed at some point 

Antoine Prost, considering that they are rather borrowed from other 

social sciences (Prost, 1996: 13). But according to Prost, while the 

concepts proper to other sciences allow the inference by defining a 

relevant property from which result a number of consequences, the 

historical concepts are constructed through a series of successive 

generalizations and defined by listing a number of pertinent features 

revealing the empirical generality and not logical necessity — as the 

concept of “economic crisis from the Ancien Regime“ (Prost: 129).  

But the very fact of concept’s “importation“ enable the conditions 

and means of comprehension because, according to Henri Irénée 

Marrou, the historian is the one who “knows how to get out of itself 

to meet the other one“ (Marrou, 1954: 92). The other, for the historian, 

is the past, that can be known only through a “sympathetic“ attitude 

that puts beyond the scientific intentions of the scientist, the 

“befriending“ with the object. In this regard, the document is not 

studied for himself, but “in order to achieve, through it, the 

past“(Marrou: 117). Because of such intentionality, we could say that 
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it is brought in the present the meaning of living into history: applied 

to the past, history and philosophy, different disciplines defined by 

object and method, when forms a “hermeneutic body“ can reveal 

meanings of human existence that do not occur in the the perspective 

of these disciplines considered separately. 

The return during the past of the historian provides some order 

of events. But this order is a partial one, concerning only the facts 

recorded or taken into account from a complex reality which remains 

unknown. And this, I think is true not only for ancient history, where 

the documents are rather “symbols“, but we can say that the very 

immediately history, that we are experiencing, that we “know“, can 

be forged: for instance, different witnesses will always recounted the 

same event in different ways, or they will understand differently the 

“essence“ that precedes it and the implications it produces. In 

addition, the ideological fiction promote political interests, the false 

or the obscurity which replaces the truth and the transparency . 

Generally, history is “the story of survivors“ (Emmanuel Levinas) or, 

more than that, it is the story of the winners. This means that to 

establish an image of man and society telling  what they have been 

(Collingwood), the coordination of scientific data (the proofs) with 

mentalities that can be reconstituted based on them or intuited by the 

historian or philosopher through an hermeneutical act, represents a 

necessary approach. 

Among the pluralistic perspectives on history defined as 

“knowledge of the individual in its diversity, having the memory as 

instrument “ (Lalande, 1968: 414),  the explanatory perspective 

culminates in Hegel’s philosophy of history, which postulates that 

“the reason rules the world and therefore the universal history has a 

rational deployment “ (Hegel, 1968: 12). The explicit form in which 

transcendence is affirmed through the Universal Spirit who “leads 

historical events“  allows us “the leap“  from the conception of the 

tragic Greek and Christian philosophy of history (prepared by the 

prophets) to Hegelian vision. On the other hand, if the traditional 

philosophy of history finds its fulfillment in Hegel’s system, the 

modern philosophy of history begins by refusing Hegelianism: its 
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ideal is no longer to determine suddenly the becoming human 

meaning and therefore the philosopher no longer believes himself the 

depository of providence secrets. The analysis of historical 

knowledge represents for the philosophy of history the role which 

Kant’s critique represented for the dogmatic metaphysics (Aron, 

1969: 15). 

In Kant’s historical and political writings , we still find a 

perspective that could form part of the same family with the idea of 

“historical reason“: “People in their endeavors, not generally proceed 

only by instincts, like animals, but neither in the way of rational 

cosmopolitans, by an agreed plan. (...). The philosopher finds only 

one solution. Being unable to suppose in people’s play, as a whole, no 

own rational intention, the philosopher must investigate if it could 

somehow discover an intention of the nature in this meaningless 

unfolding of human affairs, so that, according to that intention, still 

be possible a history based on a nature’s  scheme about nature’s 

creatures proceeding according to their own scheme“ (Kant, 1943, 64). 

This is also an older ideal of thinkers: among historians and 

philosophers, Tacitus, respectively the Stoics tried to reconcile the 

human events with the universal harmony. 

According to Alexis Philonenko, the Kantian theory is finally a 

lucid acceptance of the  limit’s tragedy, the highest category that 

defines the human being (Philonenko, 1986: 226) and we can add that 

this limit (in the biblical sense) results from the historical condition of 

the man who wanted to know what is not allowed by the divinity.  

Philosophy of History brings together both historicist 

perspective, materialistic, psychological, cultural,  narrative and 

theological interpretations that we would consider complementary, 

rather than competing. Actually, as have shown Hayden White, the 

rigid opposition between history itself and the metahistory “makes 

things more obscure rather than enlighten them “ (LaCapra, 1983: 75). 

According to this author, as well as according to Mircea Eliade, 

interpretation is the “heart“ of historiography (Eliade, 1973: 537).  

About the history, the fundamental question of philosophy could 

be formulated in this way: „Why people in a certain place, at a certain 
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time, write history in a certain way and which is the validity of their 

writing?“ (Momigliano, 1983: 10). 

Broadly speaking ‒ as we have already said ‒ classical history is 

written by the winners , or at least by the “actors“. Historical 

discourse of victims, of the “passive“ elements or wrongly ignored in 

the course of history, is recently. A part of the answer would 

configure in the following way: people in a certain time and place 

write history to crown their victory and to explain the “necessity“ 

and “rationality“ of a historical situation that follows logically from 

the facts. This is a triumphal interpretation,  not one “critical“ on the 

events and their results, an approach in order to determine who 

enjoys the power within a relationship of forces. 

According to A. Momigliano, always the question of 

interpretation undertakes the question of validity. As a historian of 

antiquity who studied almost all periods, Momigliano turned his 

attention toward both classical historians and toward historians of 

the modern world which treated about classical world. 

But in addition, Momigliano tried to present clearly the 

repercussion of ancient historical thinking (Hebrew, Greek and Latin) 

on the thinking of modern historical and reveal all the problems 

raised by this confrontation to depict as many matters as possible 

interpretative result. His works have highlighted the importance of 

antiquarian tradition in shaping modern historiography, of 

“antiquities amateurs“, thus showing the interest held for “long 

duration“ and  sharing the same fundamental concerns with the 

French theorists of history, such as Henri Irénée Marrou and Fernand 

Braudel. From this perspective, inherited from the Greeks, history is 

for us only one aspect of a larger inheritance, which involves the 

significant intellectual activities (philosophy, mathematics, 

astronomy, natural history, figurative arts) still practiced today —and 

in particular the most prestigious literary genres (epic, lyrical, 

eloquence, tragedy, comedy, novel, romance), which still satisfy our 

need for verbal expression (Momigliano: 15). We owe to humanists 

centuries XVI and XV this conscious choice of an inheritance, 
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restoring the ancient patterns validity and correct the “medieval 

deviations“. 

During the Renaissance it was brought up and adopted the 

theories (more sketched than developed) which, in ancient Greece, 

defined the characteristics of history through its legitimate forms: the 

invention of “antiquities“ by sophists, the notion of history as a 

rhetorical genre, due to Isocrates and Cicero, the history conceived 

strictly through its utilitarian purpose due to Polybius and the 

distinction between biography and history stated by Plutarch in the 

book about Alexander the Great. In this respect, the historian and the 

philosopher asks himself to what degree Greek historiography is 

compatible with the biblical view of the world and how much of our 

modern images of the world can express themselves through it 

(Momigliano: 16). 

The answer begins with the remark that history considered 

“classical“  since  by the Greeks and Romans in late antiquity, 

illustrated by Herodotus, Thucydides, Xenophon, Polybius, Salustius, 

Titus Livy, Tacitus, was the “mirror of change“ ‒ in comparison with 

other types of historiography (as are the ones Persian, Chinese or 

Danish) where the recent facts are always reported to the sources 

from which tradition claims.  The historiography era of transition 

from ancient to medieval historiography (320-550) is relevant for the 

importance given to the veracity of historical research. Different 

historians, such as Amien Marcelin (IV century) and Sozomen (V 

century) reaffirms the conception of Cicero and his contemporaries 

about history as narration of real facts. The recognition of this 

principle in his Ecclesiastical History by Sozomen represents “without 

exaggeration“ one of the most important methodological statements 

and clarify the particular interest of ecclesiastical historians for the 

archive documents“ (Momigliano: 122). In deference to the search for 

truth, Sozomen does not exclude the use of heretical writings in the 

preparation of Ecclesiastical History.  

This example illustrates  the interchange of the scientific 

descriptive and explanatory method with the comprehensive method, 

their jointly pedagogical purpose. The pedagogical vocation of 
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history as a discipline beginning with antiquity, continuing with the 

Middle Ages and preserved as such in the modern and postmodern 

era is emphasized by Momigliano when he states that the force of 

tradition comes not only from the “antiquarian“ details which are 

countless, but it exists in the historiography function itself in society. 

Regarding the political history, it continues to reflect a reaction to the 

recent past of the informed people, although the delay between 

historiographical traditionalism and the uncertainty or the instability 

of the sources can not be ignored (Momigliano: 139-140). 

Regarding the scientific and narrative dimension of history 

linked to its pedagogical vocation, in a recent study William Connell 

shows that “during the early Renaissance in Italy there took shape a 

distinctive narrative genre for the writing of history that is the 

ancestor of much of today’s historical writing“. In this regard, the 

Renaissance historians “experimented with historical periodization, 

developing what would become the standard framework of ‘ancient, 

medieval, and modern’ still used in most retellings of European 

history“ and “the most engaged and intelligent of the Renaissance 

narratives give evidence of a critical approach that continues to be the 

sine qua non of modern historical writing“(Connell, 2012).  

This attitude was related to the historian’s passion for his work, 

but also to the expectations of readers: “Along with an account of 

events and their causes, Renaissance readers expected to find in their 

histories rhetorical ornaments that included introductory moral 

essays, character sketches, digressions on topography, battle-pieces 

that provided excitement if not much practical instruction, excurses 

on foreign peoples, and the juxtaposition of similar or contrary 

elements. There was a greater expectation that history might really 

improve the people who read it: so aphorisms intended to supply 

moral and political wisdom were sprinkled throughout the text, and 

speeches attributed to historical actors but composed by the 

historians were actually collected and published separately for use by 

future statesmen. Against a background production of thousands of 

lesser histories and chronicles, the Italian Renaissance gave birth to a 

series of impressive and still readable narrative histories that were 
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written by an honour roll of Italian authors who continue to be 

among our best guides to the early modern period both in Italy and 

the wider world“(Connell, 2012). 

Thus the “historical field“ extends itself until “indeterminacy“, 

for if some historians select political, institutional, religious, 

biographical, ethnological, sociological, natural aspects (those 

pertaining to scholarship), others seeks the object of historical 

knowledge in a past which is “distinct from the document itself being 

studied“ (Marrou, 112). This is the case of  history of philosophy, of 

the history of thought or of art history whose method, since Dilthey, 

is comprehension.  According to H.I. Marrou, the historian is the man 

who acquires a certain familiarity with the documents, owing to 

which he ends up by really know which is their meaning, their 

openness, their value - which represents the image of the past that 

they bring (Marrou: 112). 

Moreover, the expansion of event’s horizon in accordance with 

the new approach also allows for the domain of everyday life the 

access to the status of history object “because in no other region of 

being, than that of life everyday, it can better reflect the historicity“ 

(Veyne, 1978: 27). 

 

2. The historical relationship between public affairs and private life  

There is an aristocratic sense of history, recognizable in the 

veneration and the claim of the present status and condition from a 

noble or heroic past. Nobleness of the past is “demonstrated“ by the 

historical creative potential, through what it remains real, despite the 

passing of time and it finds the reference in events, moments or 

sequences of history. 

The connection between history and memory (the peculiarities of 

how to live in the past time, but also in the present, recorded for 

remembrance through various means) becomes an integrating vision 

and provides a broad perspective as a “history of mentalities“, 

“history of long durations“,  “history of everyday life“, “history of 

structures“, “serial history“. One of the most important 

representatives of the Annals School, Philippe Ariès in his book Le 
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Temps de l'histoire illustrates a model in which are found both a 

conservatism vision and a postmodern epistemology and method. 

According to this model, the history also means the personal creative 

description of what at one time defines the human being, in all its 

peculiarities and differences. Here are included essays and studies 

written in a seductive manner mainly on French history, but 

subsumed under a vision of universal history considered as solidarity 

between different ages and countries.  

Privileged by its origin, the author learns history in the family, 

that always maintained “an intimacy with the presence of the past “ 

(Ariès, 1997: 35). So, despite the interference in the private lives of 

public history, in an environment that cares about tradition, history 

keeps its sacred dimension:  “God was in the past we were trying to 

achieve. I find it’s no difficult to recognize in my communion with 

the past the oldest religious experience“(Ariès: 43).  

But “history is primarily related to the consciousness of the 

present“, and such a partial perception of history from the memoirs 

read by parents, from the nostalgic conversations about the Old 

Regime, which brought at present through testimonies, the past - 

required the integration into a overall vision. The two types of 

history, particular histories and universal history are harmonized by 

virtue of a “childlike consciousness of the past “ representing the 

shape of resistance and at the same time the revelation of the 

“mysterious communion between man and history“ (Ariès: 44). The 

ideal scientist in this regard would be that who feels a “holy joy“, 

resembling of grace in front of the “synthesized and combined ages“.  

The memory as “fidelity to the past“ is a part of the hermeneutic 

route proper to a speculative philosophy of history which does not 

exclude epistemology in historiographical operation. As Paul Ricoeur 

has shown, the historian has the power to travel through imagination 

at a some time in the past, as though it were present and so as it was 

lived by the people of the past, as a present. Because people of 

yesteryear were like us, subjects of initiatives, and of the prospects or 

retrospection. And the epistemological consequences of this remark 

are considerable: knowing that people of the past have formulated 
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expectations, projections, desires, fears and projects, means break the 

determinism and “reintroducing retrospectively the contingency in 

history“ (Ricoeur, 2000:  497).  

The reflection on history and truth relates to the notion of 

interpretation according to which the past is “recomposed“ by 

philosophy to realize the historicity of the human being, by 

historiography to bring back in the present different “provinces“ of 

memory. 

The necessity of history for “recomposing the past“ can not be 

reduced according to Jean Boutier and Dominique Julia, to “celebrate 

a certain particular memory“ or only to “resurrection of what has 

passed“, but it aims at “understanding, in all its complexity, the 

relations that unite or divide men and women, different social 

groups, governors and governed people“ (Boutier, Julia, 1995: 53). 

Moreover, in democratic societies history retains “a civic 

irreplaceable function“ because the historian’s work makes possible 

the critical approach of tradition. 

In other words, as shown Dominique Borne, “the history depicts 

not only the gestures of dead civilizations“ (transporting people in 

the past), but “it affirms the continuity of humanity and clarifies the 

present“ (Borne, 1995: 132).  

 

Conclusion 

The place of history in cultural programs and projects is vital for 

the development of good citizenship. Through its formative virtue, 

history contributes to the development of citizen’s consciousness —

by discounting both the heroic past and reprehensible deeds, 

cultivating a sense of respect for values or, conversely, arousing 

disapproving reactions. 

The consequence of ignoring tradition is the misunderstanding of 

the world we live in. Ignoring its own tradition, the refusal to 

recognize the inherited values impedes the timeliness  understanding 

and the development. On the other hand, ignoring the traditions of 

other nations is an obstacle to understanding the “other“ (so 

important in the age of globalization) and makes impossible the 
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peaceful communication, based on the understanding that is reached 

by recognizing a set of common values.  

Regarding the recent history of Romania, an important historical 

theme is the understanding of the communist concentrationary 

universe, by studying the memories of victims of this regime, despite 

the fact that those reflect the tragic side of human communion with 

history. 
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Abstract 

This text aims at presenting and analysing the role of the legal 

instrument of the objection of unconstitutionality, as well as the effects of 

this kind of legal control, both in the Romanian political system and legal 

system. 

Thus, the objection of unconstitutionality is expressly stipulated in the 

Constitution of Romania, article 146, letters a), b) and c), and in Law No. 

47/1992, articles 15, 16, 17 and 18 concerning the organizing and 

functioning of the Constitutional Court.  

It represents a legal mechanism whose main aim is to ensure that the 

legal norms under scrutiny observe the provisions of the Romanian 

Constitution. 

Making use of this control instrument the Constitutional Court 

analyses and exerts the constitutionality tutelage over laws, with the 

intention of verifying the constitutional legitimacy (Constituția 

României-Comentariu pe articole, Coordonatori I. Muraru și E.S. 

Tănăsescu,  C.H. Beck București 2008, Titlul V-Curtea Constituțională, 

Obiecția de neconstituționalitate –pag 1396)  of the normative act 

under scrutiny, but also of actually protecting the fundamental rights 

and freedoms by not consenting access of any unconstitutional norm 

to the Romanian legal system.     

Key words: Control of Constitutionality in Romanian legal system; 

Constitutional Court; Democracy; Human Rights. 
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1.1. Constraints. Domain of applicability. By whom it may be 

raised.  

The role of preliminary control is vital for upholding the 

principle of the supremacy of the Constitution ( Muraru & Tănăsescu: 

18), which has been an essential trait of the Romanian Constitution 

since 2003, according to which the fundamental law is the very heart 

of the legal and political institutions of a democratic society.  

There are a series of constraints in exercising this form of juridical 

protection, some meant explicitly to prevent the use of this legal 

mechanism, starting with the subjects that may raise the objection 

(Muraru & Tănăsescu: 18) and the objection’s domain of applicability.  

Thus, in accordance with the provisions of article 146, letter a), of 

the Constitution and articles 15, 16, 17 and 18 in Law No. 42/1992 

concerning the organizing and functioning of the Constitutional 

Court, those who may raise the objection in front of the court of 

constitutional control are the following: 

a) The Romanian President. 

b) The President of the Senate or of the Chamber of Deputies. 

c) The Government, through the Prime-Minister. 

d) The High Court of Cassation and Justice. 

e) The Advocate of the People (Romanian Ombudsman). 

f) A group of at least 50 de deputies. 

g) A group of at least 25 senators. 

h) The Constitutional Court ex officio, but only on the matters of 

revision initiatives regarding the Constitution. 

Considering the constraints set down by the invoked 

constitutional text itself, we can make the observation that, in relation 

with the extant political situation, the right to call out an objection in 

front of the court of constitutional control is marred by some 

discriminatory valences. I am referring to the successful use of this 

legal mechanism on behalf of certain parliamentary groups which 

represent Romanian citizens, whose legitimate interests they 

supposedly endorse in the legislative body. 
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But, steering away from any ideological or political lean, we will 

consider the example of the parliamentary group of national 

minorities, supposedly the main advocate of the ethnical subjects it 

represents in the legislative body. 

According to article 62, line (2), in the Romanian Constitution, the 

organizations of citizens belonging to national minorities, which do not meet 

the number of necessary votes to be represented in Parliament, have the right 

to one deputy seat each, under the electoral law regulations. All the citizens 

belonging to a national minority can be represented by only one 

organisation.  

In the last three parliamentary mandates, this parliamentary 

group has had 18 members (according to Chamber of Deputies web 

site www.cdep.ro), one for each of the 18 organizations 

representative for national minorities (Romanian constitution article 

62), and others than the Magyar community.  

Essentially, this means that a virtual right is created, because this 

constraint of the right to alert the Constitutional Court maims the 

possibility of a legitimate political group to make use of a very 

important legal instrument of control in a constitutional democracy. 

Also, this limitation evidently contravenes with the spirit and 

provisions of article 6 in the Constitution regarding The Right to 

Identity. 

In the extant legal context, and bearing in mind that a new 

constitutional architecture is in the making, it would be preferable 

that this omission be corrected or dealt with consistently.   

 

1.2. The Object of the Preliminary Constitutionality Control 

Given the role of the Constitutional Court (according to 

Constitutional Court web site www.ccr.ro) as guardian to respecting 

the constitutional order, the object of the preliminary constitutionality 

control must be outlined. That object is exclusively the law, in the 

sense of a legal act of the Parliament (according to article 146 letter a) 

of Constitution of Romania). 

Firstly, we will mention what legal acts are exempted from this 

sort of constitutional control. Government Decisions cannot be objects 

of the constitutional control that is exercised by the Constitutional 
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Court. These can only be challenged by an administrative court 

(Constitutional Court Decision no. 283 from 7th June 2005,) , under the 

conditions of Law no. 554/2004. The competent legal courts also 

exercise legality control for orders issued by ministers (Constitutional 

Court Decision nr. 77 from 26th of February 2004), as well as for 

methodological norms of enforcing some laws ( according to Decision 

of the Constitutional Court no. 956 from 12th of July 2011), ordinances 

or any other infra-legislative administrative acts. In none of the 

above-mentioned cases, can constitutionality control be exercised 

through the legal instrument represented by the objection. The 

fundamental law of a state determines the state’s legal order in its 

entirety, while the legislation is directly linked and subjected to the 

Constitution in terms of legal pre-eminence (High Court of Cassation 

and Justice, Decision no. 2046 form 2013). 

Taking this into consideration, the government’s decisions are 

administrative acts issued so that the law is put into practice, so that 

they are brought under scrutiny in order that they respect the law 

that they were adopted on. 

Normative orders are administrative acts that are subjected to a 

legality control by means of a legal action in the administrative court, 

as stipulated in the provisions of article 1, 8 and 11 in Law no. 

554/2004 of administrative law.   

As I have already stated, the a priori control is exercised by the 

Constitutional Court only in the case of laws (according to 

Constitutional Court Decision no. 435 from 13 September 2005) that 

have not been yet promulgated, and not in the case of laws already in 

force or amendments made to laws in parliamentary debates. 

The analysis of the normative content of article 146 of the 

Romanian Constitution ascertains that the sole object of 

constitutionality control is the law, a priori through the objection of 

unconstitutionality, and a posteriori through the exception of 

unconstitutionality. Thus, according to the Constitution, any other 

normative act, excluding those with the power of law, cannot make 

the object of the objection.     
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In the case of a law in force, the constitutionality control is 

exercised in the manner described by article 146, letter d), in the 

Romanian Constitution. To proceed in any other way would mean 

that the constitutional dispositions in regard to different 

constitutional control are not observed. The different treatment refers 

to laws that have not been yet promulgated and laws that have been 

already promulgated, published in the Official Gazette of Romania 

and in force (Constitutional Court, Decision no. 498 from 8th June 

2006). This sort of control should not be mistaken with other 

modalities of pre-emptive constitutional control, such as are 

protected by article 146, letters b), c), e) and h) in the Constitution.  

 

1.3.  The procedure of the objection of unconstitutionality. 

Duration.  

Unlike the procedure of the exception of unconstitutionality, 

which is made up of two phases (Bogasiu & Eftimie,2010: V ) first, the 

exception is invoked and the conditions of admissibility are checked 

in front of a court of law (Constitutional Court, Decision no. 755 from 

12th May 2009) or of commercial arbitration; then, the actual control of 

constitutionality that is made by the Constitutional Court), the 

institution of the objection of unconstitutionality does not include the 

filter of legal courts. The administrative court which will be in charge 

of the control will have to go through the above-mentioned steps of 

procedure. 

The law regarding the organizing and functioning of the 

Constitutional Court establishes the procedural rules to be applied in 

the case of the objection of unconstitutionality (according to article 15 

paragraph (2) of the Law 47/1992): 

Thus, within 5 days of promulgation, the Government, The High 

Court of Cassation and Justice and the Advocate of the People are 

notified about the law, or otherwise, the law is deposited at the 

General Secretariat of the Senate and Chamber of Deputies, fact that 

is made known in plenary session in each Chamber in the next 24 

hours. 
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If the law has been adopted in urgent procedure, the term is only 

2 days. 

As such, one can deduce the fact that any subject which may 

raise the objection of constitutionality can do so only after it has been 

informed about a given law.  

The moment when the President of the Constitutional Court 

receives the formulated objection is a very important one for the 

procedure, because once the objection has been formulated in court, 

the law can no longer be promulgated and the attribution of 

promulgation of the President of Romania is suspended (Tănăsescu & 

Muraru: 1397). 

After this step, the President of the Court has the obligation of 

assigning a judge-rapporteur to the case, who will conduct the 

preliminary procedure, as specified in article 16, line (2) and (3), and 

article 17 of the Law 47/1992. 

The judge-rapporteur will then corroborate and compile any 

evidence and information necessary for drafting a written report on 

the specific case that has been allotted to the Court.   

The debate will be held in plenary session of the Constitutional 

Court, judges attending, and will be based upon the initial objection 

raised, on the received documents and opinions concerning the 

provisions mentioned in the objection and on those that evidently 

and necessary cannot be dissociated.  

The Constitutional Court offers a solution to the 

unconstitutionality objection by making a decision in plenary session, 

observing the demanded quorum of two thirds of the total number of 

judges, with the vote of the majority (at least 5), as specified in article 

18, line (2), and article 51, line (1), in Law no. 47/1992.  

When the decision is made, the first to vote is the judge-

rapporteur, then the youngest judge and so on in order of age. The 

last to vote is the president of the Court. 

The results are written down in a minute, signed by the judges 

who have attended the process of debate and vote.  

After it was adopted, the decision is communicated to the 

Romanian President. If the objection of unconstitutionality was 
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admitted, it will also be communicated to the presidents of the two 

Chambers of Parliament and to the Prime-Minister.  

 

1.4. Effects 

If the objection of unconstitutionality has been admitted, the 

Parliament has the legal obligation of re-examining the dispositions 

that the constitutional control court has sanctioned in order that they 

conform to all provisions of the Constitutional Court’s Decision. 
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Abstract 

The present paper aims to explore how social representations 

occur in intercultural communication, analyzing the stranger's myth 

based on the processes of objectification and anchoring, both depending  

on personal and social memory. The stranger, seen as (the alien, the other, 

the foreigner) is not a traveler who comes and leaves, but rather a 

person who comes and stays forever.  

We consider the subject from the viewpoint of foreigner perceived as 

enemy, conqueror, to depict the effects of the behavior on the social life. In 

the assumed topic we comprise the self-identification as a process of 

delimitation, taken into account that we are what we are comparing with 

the other.  Of great relevance in our approach is the theological dimension 

which sends us to Alterity perceived as God.  

The hypostasis of Alien is another coordinate of the proposed study, 

which generated a special literature, filmography and a unique public. 

The pragmatic perspective we also intend to focus is reflected in the 

evolution of migration in Europe, initiated by the need of workforce (A. 

Merkel’s decision to receive immigrants from The Middle East) without 

seeing the pervert effects arisen on the demographic statistics.  

T 
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Social groups operate with representations during the 

communication and cooperation processes; once created, they have their 

own life, generating new representations, while the old ones disappear. 

Key words: social representation, anchoring, objectification, Alterity, 

identity, migration. 

. 

A representation is considered social insofar as it contributes to 

the formation of social behaviors and social discourse. Through a 

conventional symbol, added to a specific context, through peculiar 

feelings and beliefs, the social representations occur in a social sphere 

as undoubted realities. According to Serge Moscovici, (1961: 10) 

social representations are influenced by norms and values, with cognitive 

and affective constituents that provide a code which simplifies 

communication. They are generated through two important pillars: (a) 

anchoring - classifying a new object in one’s previous frame of 

knowledge; (b) objectification - filling a new concept with images, 

giving it a pragmatic form.  Considering the ideas expressed above, 

the social representations ensure the assimilation of the new elements 

into familiar frames recognizing and approving collective meanings. 

The social representations involve diverse ways of thinking about the 

realities people perceive, and the communication styles have as 

consequence themata of representation: a social identity must be 

compatible with social values, historically and politically determined, 

it defines what is acceptable in a social context, increases the 

efficiency of social message, a necessary condition for achieving it, 

upholds and reinforce the social position of a group, justifying social 

difference.  

The social representation is a mechanism that helps  the 

construction of reality and, at the same time the perception of the 

identity.  It helps in understanding something [an object, a concept] 

or somebody [taking into account the identity markers: age, gender, 

class, ethnicity, race] in a specific, personal register. It is an indicator 

for knowing and managing interethnic groups, their social interaction 

and the meaning of behaviours and attitudes.  

Any society represents a complex system of interconnected 

processes and relations; and a symbolic structure that continuously 
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shapes its identity based on myths.  The mythology of a group is 

based on beliefs, social perceptions and attitudes common to a certain 

group of people, a community, a collective conscience. For a 

collective conscience the myth and the ritual creates as well the 

collective identity. They shape and codify the beliefs and moral 

principles as a result of an unified conscience. As in a play, the 

individual is able to depict the main character and its role according 

to his inner values and to his cultural background. From a 

philosophical perspective the identity (no matter individual or 

collective) represents: (a) being and belonging to…., to like the same 

things, to have a common conscience; (b) concentrically circles of 

social mirrors: from personal (through family, tribe, profession, 

region, nation, religion, race, gender) to cultural identity - social 

constructs. The collective identity and also the national identity are 

based on an act of imagination (Scheff, 1994: 122).   

In our study we took into consideration a famous quote of Jean 

Paul Sartre from "No Exit" play: "Hell Is the Other People" in order to 

emphasize that the Strangers’ views are peculiar cases of Others’ 

perceptions. For example from a Freudian perspective the Stranger is 

The Brother or The Father who catch mother’s attentions and time, in 

a familial context. A Stranger may be the one who speaks another 

language, the one that has another race, colour, and religion, political 

or social beliefs. According to George Herbert Mead - social 

interactionism theory, the Self is an interaction and social control 

constructed through language, rituals, gestures, all of them reflecting 

specific behaviors.  The attitudes of Others influence the Self and it 

reacts to that type of attitude. A dialectic relation between society and 

individuals is represented by the relation "I and ME", who derives 

from the symbolic interactions of objectification: (a) Objectification of 

the Self; (b) Objectification of I as an awareness of the past, where "I" 

represented a social and historical character. Developing his theory, 

G. H. Mead analyzes consciousness as a sensitive process and a form 

of awareness that includes an “I”. (Mead, 1934: 165, 174).  The "Self-

image" is an aspect of "Self" arising from the internalization of others 

representations. Another part of the Self is constituted by "Myself", 
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expressing an individual response to another representations 

undertaken through self-image.  
 

 
 

Another hypostasis of the Stranger is the Alien. He represents the 

lens that reveals the mankind, an instrument and an alternative. It 

often raises feelings of love, hate, fear and inspires a devoted 

literature, a special filmography, and has a peculiar audience. The 

entire scenario dominated by aliens reveals the utopian or dystopian 

societies.  

The Relations between Me and Other or We and Others are 

expressed through a complex system of alterities (in a profound 

sense, the alterity is composed by a hole set of differences: contexts, 

beings, societies, spaces, customs). There are many points of view in 

cultural studies concerning the colonial discourse and the 

representation of Other/Otherness. A signifying example is Paulo 

Freire’s Pedagogy of the Opressed where the relation between "the 

colonizer" and "the colonized" in totalitarian society is deeply 

scrutinized. "Reading Pedagogy of the Oppressed gave me the critical 

tools to reflect on, and understand, the process through which we 

come to know what it means to be at the periphery of the intimate yet 

fragile relationship between the colonizer and the colonized."(Freire, 

2000: 11) 

The emotional behavior of human being (fear, pity, anger, 

compassion) has as psychological consequences the social isolation and 

low esteem.  Erving Goffman (1963: 9-15), states that the individual 

deals with an existential stigma and also with an achieved stigma. 
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These two attributes being some atavistic constant coordinates is no 

wonder that interested ideologies exploited the conflict space 

between people that are strangers ones to the others. The fear of the 

stranger of other ethnicity, the one that stays for good on a new land 

or country has ancestral roots developed along with the historic times 

when the strangers’ proximity was perceived as invasion. There is no 

society without migration; this is a prehistoric phenomenon, imposed 

by life conditions, determined by workforce, which influenced the 

mental health of individual. Illegal immigration has always been 

related with the international terrorism; the moral panic theory 

(Cohen, 1972: xxii) emphasizes the human behavior stimulated by the 

presence of foreign residents. In this case, we may notice that “us” as 

a reflection of group consciousness defined as respectable, trustable 

persons comparing to “them” positioned at the opposed pole, are 

associated with outsiders, enemies. In a society always act forces that 

cultivate the fear, that induce hatred, and cut the proper 

communication between different ethnicities. He labels(some are 

terrorists, some are just enemies) and differentiates considering the 

natural features (skin and hair  color; race and gender identity), the 

cultural codes (clothes, spiritual values) expressed in socialization. 

"The otherness of the stranger and the otherness of the deviant are collapsed 

in the social portrayal of the criminal, even terrorist, immigrant" (Saux, 

2007: 57-72.).  
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Hatred is reached via a sequential depreciation of people from 

another community, a process that is based on real and artificial 

reasons maliciously produced (see the mixed feelings generated by 

the refugee crisis in Europe). To the objective resentments adds 

obviously the malicious action of forces interested in raising the 

conflicts between the European communities and the refugees’ 

masses: it is obviously the action of a specific group of interests that 

stimulates the animosity.  Before generating the hatred they induce it 

through cultural customs and devotion to certain organizations. 

The Self-presentation techniques as part of impression 

management (Goffman, 1967: 12-13) aims to diminish any social 

negative impact. The author sends to the ability to maintain face, to 

gain a positive value in society. Another cause of fear of the Strangers 

is represented by the cultural differences. The individual tries to 

make good impressions according to his cultural background.  

The dichotomy between interculturalism seen as cultural values 

exchange versus multiculturalism perceived as hierarchical structure 

of peoples’ cultural assets creates a gap between individuals and as a 

consequence transforms the Other in Stranger. That is the way the 

stereotype and subjectification dominates him. In order to make the 

Other visible we must set a pedagogy the Other by a continuous 

process of inclusion (in culture, education, society). Analyzing the 

social relations George Herbert Mead states a model of consensus-

conflict model: (a) Intra-Group Consensus — Extra-Group Conflict 

when united individuals oppose a common enemy; (b) Intra-Group 

Conflict — Extra-Group Consensus when the individual acts against 

his own group. The prejudice is evaluative-affective dimension of 

intergroup attitudes. They determine a cognitive activation of the 

stereotypes. A clear example is given by the xenophobic attitudes in 

contemporary media. For example, the real identity of the most 

Romanians working in the United Kingdom is of correct people who 

earn money from honest work, and often underpaid.  Walter 

Lippman (1922: 119, 410) states that we deal with a prejudices 

language that shapes the social change.  Here may be a source of 

hatred. Stereotypes are imaginary schematic representations of a 
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group, ideal weapons endowed with a strong aggressiveness, causing 

clear and deep reactions in us. Although they are defined as mental 

representations of individuals, their negative effects are caused 

mostly by the facts that are widespread among the members of a 

community. Stereotype aims social individuals, social classes, ethnic 

groups, professional communities or political parties, has an 

emotional often negative charge, is far from the reality and has a 

great resistance to change.  
 

 
 

The conflict between Islamism and the secular Western societies 

has many contradictions such as the differences between Islam and 

the opposed Western values (human rights, customs, salaries 

decrease, and jobs losses). The secular terrorism has its origin and 

fundamental reasons in extremist ideologies (communists, fascists, 

Nazi) from the last two centuries. Resembling with the religious 

conflicts, these plead a noble purpose for their action:  the humankind 

happiness, the radical solution of social, economic problems.  

It is well known the activity of these organizations on all 

continents of the world, most of them claiming to be the extreme left 

(Maoist, Red Brigades in last decades in Italy or Baader Meinhof in 

Germany). Another widespread category is the terrorist 

organizations acting on behalf national liberation or ethnic cause 

(Spain Basques, Tamils in India). Another source of hatred and 

subjective extremism consists, at least in the opinion of Umberto Eco 
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the human nature itself, which has enemies: "Having an enemy is 

important not only to define our identity but also to provide us with an 

obstacle against which to measure our system of values and, in seeking to 

overcome it, to demonstrate our own worth. So, when there is no enemy, we 

have to invent one."(Eco, 2012: 2).  

Ernest Becker’s terror management theory (1962: 68-81) 

emphasizes the importance to maintain a commonly shared 

worldview. All cultures underline the importance and meaning of 

life, and must increase the positive reactions of individual to social 

behavior and cultural differences. Any action must start from 

knowing the fundamental motivations and reasons of the terrorists. 

The differences between Christianity and Islam (Christianity 

associates attributes of God (Hole Trinity) means a blasphemy against 

the Allah, and his hatred is converted in order to fight on the basis of 

Qur'anic prescriptions against the secular law that characterize the 

Euro Atlantic societies.  
 

 
 

An iconic illustration of this conflict of visions about the laws that 

should govern the world is the significance of Burka / Hijab / Niqab. 

The Islamists invoke as a real reason colonialism and, more recently, 

the US and NATO military interventions in the Middle East, 

Afghanistan, Iraq. etc. (Clarion Project).   
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The contradictions are not accidental, considering that attitudes 

pro multiculturalism are the opposed to the basic orientation of the 

Conservative Party that Angela Merkel still represents.  

Closing remarks: 

"For an age of unprecedented mass displacement, we need an 

unprecedented humanitarian response and a renewed global 

commitment to tolerance and protection for people fleeing conflict 

and persecution." (AntÓnio Guterres UN High Commissioner for 

Refugees. UNHR, 18 June 2015,)   

In any communication processes social groups operate with 

representations; once created, they have their own life, generating 

new representations, while the old ones change. Ethnic prejudices are 

conceptions based on limited information accompanied by negative 

attitudes and reactions.  

The social and the cultural harmony can be radically disturbed by 

the Other’s appearance/existence and a special adjustment process 

from both sides is needed to reestablish a sui generis equilibrium. 

 

 

References 

1.  Moscovici, S. (1961). La psychanalyse, son image et son public. Paris: 

Presses Universitaires de France.   

2. Scheff, Thomas. J. (1994). Bloody revenge: Emotions, nationalism, 

and war. Boulder: Westview Press.  

3. Mead, G. H. (1934). Mind, Self and Society, 1934. 

4. Freire, P. (2000). The pedagogy of the Opressed. New York: The 

Continuum International Publishing Group.  

5. Goffman, E. (1963). Stigma: Notes on the management of spoiled 

identity. Englewood Cliffs, N.J: Prentice-Hall. 

6. Cohen, S. (1972). Folk devils and moral panics: The making of the 

moods and rockers. London: MacGibbon and Kee.  

7. Saux, M. S. (2007). Immigration and terrorism: A constructed 

Connection. The Spanish case. European Journal of Criminal Policy 

and Research, 13, 1, pp. 57-72.  

8. Goffman, E. (1967). Interaction ritual; essays on face-to-face behavior. 

Garden City, N.Y: Doubleday. 



76 | Mireille Rădoi 

9. Lippmann, W. (1922). Public opinion. New York, Harcourt, Brace 

and Co.  

10. Eco, U. (2012).Inventing the Enemy. London: Harvill Secker. 

11. Becker, Ernest (1962). The Birth and Death of Meaning: A Perspective 

in Psychiatry and Anthropology. New York: The Free Press of 

Glencoe.  

12. UNHCR Worldwide displacement hits all-time high as war and 

persecution increase [online]., Available at: 

http://www.unhcr.org/news/latest/2015/6/558193896/world

wide-displacement-hits-all-time-high-war-persecution-

increase.html. Accessed at: 05.10.2016] 

13. Clarion Project [online]. Available at: 

http://m.clarionproject.org/factsheets-files/islamic-state-

magazine-dabiq-fifteen-breaking-the-cross.pdf  .[Accessed at: 

05.10.2016]. 

 

 

http://www.unhcr.org/news/latest/2015/6/558193896/worldwide-displacement-hits-all-time-high-war-persecution-increase.html
http://www.unhcr.org/news/latest/2015/6/558193896/worldwide-displacement-hits-all-time-high-war-persecution-increase.html
http://www.unhcr.org/news/latest/2015/6/558193896/worldwide-displacement-hits-all-time-high-war-persecution-increase.html
http://m.clarionproject.org/factsheets-files/islamic-state-magazine-dabiq-fifteen-breaking-the-cross.pdf
http://m.clarionproject.org/factsheets-files/islamic-state-magazine-dabiq-fifteen-breaking-the-cross.pdf


JOURNAL of Humanities, Culture and Social Sciences, Vol. 2, No. 2, 2016 
ISSN 2393 – 5960; ISSN – L 2393-5960, pp. 77-83 

 

nteraction between public and museum 
object, a managerial approach in the 
exhibition spac 

 
 
Gina Boda, Ph.D. 

 
I Scientific Researcher 
Dacic and Roman Museum of Civilization Deva, 
Romania 
ginaboda15@gmail.com 

 
Abstract 

Rethinking the museum space in general and the cultural exhibition 

in particular, as developments necessary to meet the increasingly 

sophisticated requirements of public visitors, imprint to the current 

museology new axiomatic coordinates. In this context, we can design the 

exhibition space as a place of socialization, networking activities and 

interaction with museum objects, with self and others, a space designed 

to put new communication coordination relationship of the museum 

subject with the visiting public. In this micro-cultural universe that is the 

exhibition, the visitor is free to create and recreate scenarios around 

objects, which, in turn, act directly on the intellect, emotions and sensory 

of the visitor. In these areas occur interaction and networking aimed at 

changing opinions and tastes of the visitor and to re-capitalize the 

museum objects. 

Key words: museum object, public, museum, exhibition, relations, 

management. 

 

Introduction 

In 1949, George Salle created the first educational service in a 

museum (Buffet 1995, p. 48), which proved a model of good practice 

later adopted by more and more museums. But since the second half 

of the twentieth century, there is an ever increasing democratization 

I 
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of museums and an increasing openness to communities and 

individuals. From now on, the museum begins to abandon the 

pretense of space only for the elites, specialists or „the chosen” and 

starts becoming more and more a space of socialization, information, 

learning, education, recreation, creation and relaxation for 

increasingly larger public groups. The return of the ordinary man 

inside the museum is the leap that increasingly characterizes the 

work of museum institutions.  

The educational activity or museum pedagogy carried out by 

specialists of the museum to visitors divided into various age 

categories, constitutes a favorite concern. The museum space has 

been turned into a forum of education in which various educational 

and recreational activities are carried out, designed to provide 

information, educate, amaze, stimulate creativity, to produce 

emotions and attitudes, to form habits and attitudes, to urge 

relationship with both the subject and others. 

From the historical point of view we can say that exhibitions are 

not an invention of the modern age, but they have existed since 

ancient times, but with no sense conferred on it today (Boda, 2008: 

99). In the museum's core activities, exhibitions occupy a special 

place. They pose as symbolic micro-universes that combine 

imagination and reality by providing a common reference framework 

which offers itself generously to the individual or the community. In 

these ephemeral microcosms that are actually exhibitions, places 

where rationality and imaginary travels, the museum specialist 

brings to the attention of visitors the museum object or rather the real 

thing turned into exhibit. 

The activity of a museum is not limited to collecting and 

conservation. It's true that it was, for long periods, its favorite 

activity, but for a few decades the educational work of recovery has 

gained a growing importance. Museums no longer merely increase 

their collections with new items that they are required to keep in the 

best condition, but seek means more unusual, to expose their 

collections to create stories around objects, put them in stage plays so 

that a visitor participates directly during the act of visiting. As an 
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object once entered into a collection loses its use value, it becomes an 

object of art or civilization (Chaumier, 2011: 5). 

What changed the orientation of museum objects held in 

collections was the act of them becoming museum exhibits, their 

introduction into the patrimony. Epistemic explanation is needed to 

understand the specific relationship between the object / objects of 

exhibition and the visitors. Serge Chaumier manages to take us into 

the world of museum objects and to figure out this problem in a 

logical and highly coherent manner. He makes a clear distinction 

between object, which he regards as a tool, an extension of the hand, 

inserted in the concrete life and maintaining a relationship of 

continuity with the subject and object of the museum, which is actually 

a museum exhibit, out of functionality and decontextualized, which 

takes on a new value by entering a symbolic order that gives a new 

meaning, making it also the sacred witness (Chaumier, 2011: 1).  

This epistemic perspective on museum objects is extremely 

important because it helps us to understand the messages they 

convey when inserted in a museum exhibition. In this context, 

museum objects become objects of public communication by 

performing a report to a particular exhibitor, subject and audience 

forming a triangle that forms between all sorts of crossed 

interpretations (Chaumier, 2011: 3). Another specialist in museology, 

the Czech Zbynek Stransky, introduces, since the mid-60s, the term 

musealium by which he means the subject of genuine museum object, 

material, three-dimensional source of scientific knowledge and the 

means of expression that serves the communication influencing social 

knowledge in this way (Chaumier, 2011: 3). However, Stransky 

regards the museum object as trigger of the visitors’ relationship with 

reality, but with their own representations (Chaumier, 2011: 3). 

Through their understanding of museum objects, Stransky anticipates 

the latest developments in museology.   

 

Hypostases of museum exhibitions 

Staging physical or virtual exhibitions firstly envisages the 

visitor, meeting the needs of all categories of consumer culture, thus 
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the museums increasingly develop a business of disseminating 

information among the visitors about the museum objects and about 

the collections to which they belong. Experts from museums create 

information around the object, place it in a certain context trying to 

reconstruct the history, then bring it to the attention of visitors, 

usually in an exhibition (Bontempi, 2007: 1). The act of bringing 

objects to the attention of the visitors falls onto the approach of the 

specialist “making functional museum space as a set of signs and 

landmarks whose meaning finally becomes mobile as a place for the 

visitors” (Vol, 1998: 69). This space can be viewed either as a scenario 

in which the visitor creates his own role, or as a book which he 

lectures, either as a media. 

In creating the image of protagonist for the visitor, the main role 

is played by the specialist, who by the organizing theme of the 

exhibition and the means chosen creates scene objects having the role 

of telling „stories”, stimulating the imagination, to translate into other 

temporal dimensions. The visitor is free to play with its imagination, 

to create and recreate scenarios. He can walk through objects, can 

perceive their reality and can re-functionalize various other positions. 

The exhibition is presented as a museum scene where each object has 

its well-established role, contributing eventually to transmitting the 

message of the exhibition. The visitor must continually readjust 

semantically during the operation between the two referential 

worlds, the real and the artificial, existing in the exhibition space, this 

giving it the role of „actor” (Sumier, 1997: 197).  

When the specialist creates the exhibition as s reading, he must 

take into account certain aspects without which he could not achieve 

this. Firstly, in regard to the texts, which must be perceived as a 

conversation (Sumier, 1997: 1967) with the visitor. Seen in this 

context, museum objects become the objects of reading. It is seen as a 

sign, „as a screen on which we design, enroll speech or speeches that 

we want to build” (Clément, 1983: 37, apud Sumier, 1998: 198). When 

the exhibition places „the museum object as serving a speech” it is 

absolutely mandatory the placement of a text to introduce the visitor 

to the world of the topic, to provide information that must be 
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followed during the visit, to show the main „actors” which it puts on 

stage, and the purpose it wishes to perform, the exhibition appearing 

as a book in which the rooms appear as paragraphs and the objects as 

words of a figurative speech (Sumier, 1997: 198-201). 

Another aspect of the exhibition is the media. Repositioning 

sociological approach to social media enabled devices that redefine 

the term as a place of interaction, the production of social discourse in 

which it establishes its own social connection type between actors is 

at the center of social space, etc., redefining media approach allows 

its connection with other cultural structures such as theater, cinema 

or museum (Davallon, 1992: 103). We can say, in light of redefining 

the term media that both the museum and the exhibition have its 

attributes. First, they are considered as venues for the encounter of 

visitors with museum objects. During the visit, which is an act of 

knowledge, contemplation, creativity, reflection, visitors create a 

special relationship with the object, but also with the exhibition space, 

which is transformed into a genuine area of reception where they 

meet two types of speeches, that is the spaciousness of presentation 

and commentary register (Davallon, 1992: 107-108). Here there is a 

direct action on the visitor during which he is affected emotionally 

and cognitively, he is issuing certain views, which he can then run 

out, thus helping to transform the exhibition into a true 

communicational device between a public and a presentation 

(Davallon, 1992: 107-108). This exhibition discourse outsourcing helps 

form opinions and / or tastes. 

But the crucial fact of the direct influence on the visitor remains, 

how the museum specialist projects its messages on it, causing the 

emergence of new perceptions and representations of museum 

objects, the emergence of new views and education of tastes by 

guiding this scientific or artistic discourse. We must not forget that 

the museum forms tastes, attitudes, skills that will help form specific 

audiences. Visiting the museum should primarily create visual 

pleasure. But we must not forget the other senses. Therefore, museum 

experts should focus on organizing exhibitions involving, if not all 

our senses, at least most of them (visual, auditory, olfactory, 
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gustatory, tactile) and final satisfaction of the visitor after one visit 

should be as comprehensive as possible, even full. This sensoriality is 

experienced even by people with various disabilities as well as the 

common people and can be found, for example, in culinary 

exhibitions, those where the visitor can touch the objects, considered 

until recently taboo, in exhibitions that appeal to music and color. 

And all this to involve sensory and emotional the visitor in order to 

create the pleasure of visiting and returning to the museum as a 

friend.  

 

Conclusions 

In contemporary European museology, lately the term „local 

context of interaction ”has emerged, which refers to visiting the 

exhibition from the visitor's experience appears as a construction 

purely subjective and ephemeral, his presence in the curatorial space 

mobilizing  „its cognitive, affective, social reference, its ability to 

analyze, achieve and apply logic to acquire, directly involved in the 

production of meaning and the construction of his knowledge”  (Vol, 

1998: 70). This is because the exhibition is a place of information, 

development of creativity and imagination, where the visitor can 

create his own universe, juggling with the information received. Also 

in this exhibition space, the museum through the use of new 

technologies, transports the visitor into a world of sounds and colors 

designed to recreate at least some historical context or natural space 

in which is placed the cultural object, revealing its usefulness, 

purpose and its entire intrinsic world. 

In conclusion, transforming the exhibition into a social space, a 

place of interaction, in a receiving space and means of 

communication helps the museum fulfill its mission and objectives 

and to maintain close its faithful audience, as well as to attract new 

visitors. This is because on the cultural market new social actors have 

emerged, that provide inspiring alternatives for leisure and the 

museum must make efforts to maintain the supremacy as institution 

that offers culture, knowledge, education and leisure. 
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Abstract 

The need to balance work and private life is an actual phenomenon, 

with global coverage, as well as the demographic processes that 

determine it. Although even from the beginning of humanity, adult 

activity was divided mainly between family and work, changes in 

economic, social and demographic that occurred in recent decades have 

led to bringing work-family conflict to the attention of researchers. 

At European Union level, for example, Member States are invited 

"to take appropriate measures to promote a better balance between work 

and private life for women and men" in light of the recommendations of 

the European Pact for equality between women and men 2011- 2020 

(European Union Council, 2014: 10). 

Recent cross-cultural patterns of work-family conflict literature are 

promoting the moderating role of cultural characteristics in terms of 

experiencing this conflict and the impact of its consequences. The socio-

cultural variables that are frequently bandied include gender roles 

ideology and horizontally and vertically individualism / collectivism 

(according to Hofstede's factor analysis), to which are added political 

and contextual variables. 

According to the social identity theory interruptions within and 

between the identity-roles causes distress unless changes were also made  

in terms of cultural values. 

Work-family conflict occurs as a result of demographic changes, 

economic trends and society influences, basic cultural values having a 

C 
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very important role in interpreting personal experiences of work-private 

life relationship. These are the issues we intend to analyze in this paper. 

Key words: work-family conflict, cultural values, gender 

differences, social role. 

 

Introduction 

Building cultural identity involves taking both the transfer of 

information and values from one generation to another. Different 

from this, achieving social identity is seen as a social process 

governed by temporal coordinates, which from a sociological 

perspective (Stryker, 1980, apud Annu. Rev. Sociol. 2008. 34: 15-31) 

can be defined as reflecting society through self, which also 

incorporates identities arising from individual roles. Tajfel and 

Turner propose a psycho-social perspective acoording to that social 

identity is under the influence of cognitive conditionalities relating to 

a person's identity based on the concept of social class. 

Family and professional roles are also chosen, assumed and 

practiced beginning from personal preferences and specific social 

prescriptions that can be internalized in a lesser or greater extent by 

the individual, in various stages of its existence. Labor relations, 

working environment, challenges of solving various tasks are as 

many ways and opportunities for building a social identity and a 

healthy self-image. 

Currently, family structure no longer allows defining and setting 

out so clearly the roles of both spouses, as in traditionalistfamilies, 

because in most couples both partners are working, sometimes at 

several jobs, so that demands become more complex and more 

numerous. Every individual has at different life moments  both the 

choice of certain roles, but sometimes has to conform to some 

obligations, while other members of society and family also have 

their own expectations of behavior from those with whom they 

interact, according to the assumed roles . 

"Social and professional competition forces  family to work 

increasingly longer. Thus, in most families, both parents work; 

children spend more time with TV or computer than with their 

parents. The social urge to produce goods, to prove financial wealth 
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(a bigger and well maintained house,a more efficient car, more 

expensiveholidays) imposes a rhythm increasingly harder, as it can 

lead to the feeling that we are always experiencing time crisis. For 

this reason, in many families arise conflicts, because partners fail to 

sufficiently and properly communicate among themselves, neglecting 

their social life (extended family, friends, etc.), personal development 

etc. "(Kallay, 2011: 9).  

Disruptions arising from these various causes are grouped under 

the term "role stress" - "the roles related stress", manifested in the 

form of role ambiguity, role conflict, disparity of roles, overcharging 

or undercharging role, incompetence, with its reverse over- 

qualification. 

 

Theoretical framework 

The concept " work-family conflict " emerged in the early 1980s 

and refers to those difficulties arising from the incompatibility of 

professional and personal roles ‘‘a form of inter-role conflict in which 

the role pressures from the work and family domains are mutually 

incompatible so that participation in one role (home) is made more 

difficult by participation in another role (work)’’ (Greenhaus and 

Beutell, 1985: 77). In this context we consider role as the "set of 

behaviors and attitudes related to a particular social positions that 

have a specific function for the individual and for society to which he 

belongs. Each role is actually a set of rights, duties, expectations, 

norms and behaviors that the person has to comply "(Kallay, 2011: 

11). 

Social prescriptions that  influence expectations related to a 

certain role, cultural ideals valued in a specific community or in a 

geographical area and time can vary greatly. Thus, for example in 

countries where for a large part of the inhabitants the main problem 

is the economic survival, this lesser involvement in family life is seen 

as a given, not belonging to the will of the individual, because his 

involvement training is considered a sacrifice of the employee, who 

works to ensure a decent livind for the family who supports him. It's 

here about cultural factors in Hofstede's terminology, as moderators 
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of experiencing a balance or imbalance between private and 

professional life. 

The imbalance between work and private life attracts more 

unwanted consequences at the individual, family, and organizational 

level. Thus, the work-familyconflict affects physical and mental 

health of the individual (Frone et al., 2003: 159) is positively 

correlated with decreasing satisfaction with life (Frone et al., 2003: 

161; Kossek & Ozeki, 1998: 141) and increased levels of stress and 

emotional exhaustion (Rupert et al., 2009: 59). Those who feel affected 

more by this imbalance also report high levels of anxiety and 

depression (Frone et al., 2003: 160), fatigue (Kossek and Ozeki, 1998, 

p.140) and have a higher probability of alcohol consumption (Frone 

and et al., 2003: 161). 

American Psychological Association, remarked in 2007 that US 

costs of work-family conflict amounts to over 300 billion dollars 

(American Psychological Association, 2010). 

The reasons why the balance between private and professional 

life can shift are many and may include taking too many or too few 

roles, poor roles defining, conflict between these roles or mismatch 

between expectations and personal role. Balancing the roles occurs 

when assumedroles, the importance they have for the individual, 

their nature and resources of time and energy fit. When this goal is 

not reached, it starts from identifying grievances, to which adds 

finding those areas where we can intervene to improve the problem 

and identify those environments that allow a person to develop. 

 

Analysis and discussion 

Starting from traditionalist expectations, according to which child 

care, housing and all the housework are assigned to woman, one 

might assume that hiring its work outside the home will bring new 

challenges and duties, leading to overcrowding of those who are 

wives, mothers and employees. In this context it is important to 

change perspectives and involve husband in household or child-

related activities. These changes are related to the educational level of 

partners, but also the behavioral patterns of families they come from, 
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and the degree to which these models are taken over or not. The 

group to which the family belongs, community, friends, models in 

the media influence the behavior of spouses and their perceptions 

about what is associated with a particular role. 

At European level, studies (Kotowska, 2010: 1-96) show that 

while for women a priority problem is the lack or insufficiency of 

time necessary for daily activities, men believe that they spend too 

much time at work. In the study, these gender differences among the 

participants were not recorded in the Nordic countries. Most people 

involved in the study (90%) feel an imbalance in work-family 

relationship. Women are the ones who report to a greater extent than 

men work-family conflict existence, and the family-work direction 

imbalance also. 

Many statistics also note differences between the north and south 

of the continent in terms of age at marriage for men and women, 

differences which Jack Goody says is observed since the sixteenth 

century, and later on these differences fade until 1800. 

While in southern parts of the european continent girls were 

leaving early parental home to marry and move with in-laws, in the 

north, older age at marriage enabled them to also get employed 

before getting married, which led to a lower reliance of women. 

Some historians and sociologists believe that „the embryo of 

modern family” appeared in the Nordic countries, smaller families 

complementarity, affection for children and partner, freedom of 

choice were the result of greater financial autonomy. 

In Romania, following a Soros survey on family life were 

recorded the following answers: 75% of those surveyed considered 

that "having a job is a good thing, but what women really want is to 

have family and children "(The Foundation for an Open Society, 2014, 

p.48), while less than 40 percent of respondents believe that" a wife 

who does not work is as determined as one that has a paid job" (The 

Foundation for an Open Society, 2014: 48). Adding the positions of 

those surveyed regarding these two statements, we can conclude that 

for a large proportion of those interviewed, the stereotype is that the 

central role of women is that of having a family, but women who 
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work and have families are trully fullfield . Filed data actually found 

in this case, but not unique, which otherwise comes to support the 

expansionist theory, that promotes the beneficial effects of 

overlapping roles (Pogan 2015: 66-73,  Baruch and Barnett, 1986: 578-

575, Barnett and Hyde, 2001: 781-796). 

Further, were investigated respondents' opinions on the effect of 

the mother's involvement in working life has on family life and 

children. More than half of the study subjects deemed a full-time job 

of the woman will not negatively affect family life or relationships 

with children. The vast majority of those questioned (93%) consider 

fair for both partners to work in order to financially support the 

family, over 80 percent see a step toward women independence 

having a profession. 

These data, obtained from a national probabilistic sample, two-

staged, with a margin of error of 2.8% at a confidence level of 95% for 

non-institutionalized adult population of Romania, shows that 

respondents' opinions were largely removed from the traditionalist 

model, but that work is valued not only financially, but also because 

of it’s beneficial effects on the individual (85% believes that the 

involvement of women in the profession contributes to their 

independence). 

These results are important, especially given that in an attempt to 

radiography romanians attitudes towards work, Monica Heinz 

realized her "Work ethic of today romanians". As specific features of 

our country, the author note the following: the work is done 

superficially, there is corruption at all levels, employees have no 

respect for punctuality. Monica Heinz finds the causes of these 

attitudes in that the Romanians have a negative perception of 

themselves, have no respect for themselves but not against fellow 

citizens. 

Given the fact that self-image is built, from birth, largely as a 

result of interactions with others, starting first in the family, this also 

being the first frame in which to learn and practice respect, it is 

normal when the aim is to elucidate attitudes and behaviors related 
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to work, especially work-family relationship, to analyze the family 

context. 

The primary group theory and of self mirrored, by G. H. Cooley,  

claims that we are what others think about us that we are. Family, the 

microcosm of society, encourages association and intimate 

cooperation, face to face. The primary group borrows to the 

individual the sense of value, allows sharing expectations and 

facilitatespracticing the first contacts with the society. 

As in society, but more visible within the family, two successive 

processes constantly repeat: individualization and socializing. 

Getting self-image, their own identity is achieved by identifying 

children with same-sex parent first, then distancing from him/her - 

recognizing their own existence independent of the parent. Then, at 

all various stages of development, identification and 

individualization always repeat, as we have said, first in the family, 

then in school, group of friends, labor collective, community, and 

society. 

In these continuous oscillation appears obvious the influence of 

values of others on the formation of own perceptions, influence 

which may be lower or higher. The historical context also has its own 

contribution. Thus, for example, while in Western Europe societes 

were advanced, already talking about states or empires, in Romania 

we can not speak of states in the true sense until much later (Boia, 

2012: 8). We could thus say that the Romanians work ethic has its 

origins in agricultural societies, where peasants work for subsistence, 

not for profit. This position may however be transformed by 

capitalism and the capitalist state claims our country. 

Another hypothesis is that religion brings influence through 

social models proposed and accepted. According to Christianity, 

Adam and Eve were cast out of Heaven and sent to work, what 

makes us think that for the Christian religion work is a punishment, 

while the Protestant work ethics promoted by Max Weber, is 

different. Here, work is the most important. 
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Conclusions 

We assumed at the beginning of this paper that work-family 

conflict occurs as a result of demographic changes, economic trends 

and society influences, basic cultural values having a very important 

role in interpreting personal experiences of work-private life 

relationship. 

Therefore we emphasised in the previous pharagraphs the role of 

family examples, mass-media, church, historical background in 

creating personal patterns of  interpreting work-family relationship. 

The social support of the relatives or other closed ones is also very 

important. 

The need to balance work and private life is an actual 

phenomenon, with global coverage, as well as the demographic 

processes that determine it. Although even from the beginning of 

humanity, adult activity was divided mainly between family and 

work, changes in economic, social and demographic that occurred in 

recent decades have led to bringing work-family conflict to the 

attention of researchers. 

Another hypothesis that highlighted our research was that 

according to the social identity theory interruptions within and 

between the identity-roles causes distress unless changes were also 

made  in terms of cultural values. This is mainly important in terms 

of migration, because new social models are sometimes quickly 

borrowed by imigrants, while their heritage is different. 

Recent cross-cultural patterns of work-family conflict literature 

are promoting the moderating role of cultural characteristics in terms 

of experiencing this conflict and the impact of its consequences. The 

socio-cultural variables that are frequently bandied include gender 

roles ideology and horizontally and vertically individualism / 

collectivism (according to Hofstede's factor analysis), to which are 

added political and contextual variables. 
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Abstract 

If we were to use a substitute for the verb ‘to translate’ in order to 

avoid repetition, we would be faced with the challenge of choosing 

appropriately from an array of different words such as ‘to transfer’, ‘to 

transform’, ‘to transcribe’, ‘to transplant’ or ‘to interpret’. Nonetheless, 

the issue at hand might not even consist of singling out a suitable 

replacement, but rather of finding a word that entails all meanings and 

nuances of sense hidden in the hypernym ‘to translate’. What then does 

the expression ‘to translate law’ actually signify? Can we remain faithful 

both to language and to law? And to what degree can we rely on words 

to convey the complex world of law? The present article endeavours to 

answer these questions by dwelling on some issues related to the 

translation of law in the European Union. Thus, particular emphasis is 

placed on ‘contested’ or ambiguous concepts, i.e. concepts that lend 

themselves to different meanings and interpretations according to the 

legal system that either creates or borrows them. The purpose of this 

study is to draw attention to the issue of semantic indeterminacy in law 

on the one hand, and to the complex relation between language and legal 

order, on the other. 

Key words: legal translation, supranational concepts, semantic 

indeterminacy, European Union. 
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The Language of Law – Word-for-World  

Imagine for one moment the magnificence of one word only that 

would miraculously encapsulate and reveal the world in its entirety 

and still be devoid of any obscurity of sense or penumbra of meaning. 

Such a moment in time would surely be tantamount to gazing upon 

the holy Sangreal of semantic clarity, precision and accessibility 

craved for by legal practitioners, jurilinguists, lawyer-linguists, legal 

translators and theorists alike. Law is the creation of world, a 

carefully fabricated response to its needs, an ingenious, versatile tool 

of liberation, constraint and manipulation. The beast spouts out its 

creation only to allow the latter to reclaim its worldly host through 

language. The power of law undoubtedly lies in the words that it 

borrows and juridicizes – “[...] law does not the privilege of its own 

exhaustive language. We could state that the majority of concepts 

used in law are adopted from other fields of knowledge” (Dănișor, 

2011: 52) – on the one hand, and shapes and readapts, on the other. 

Language is, essentially, a means of expression and communication. 

Ultimately, “nur wo Sprache ist, da ist Welt”, i.e. “[o]nly where there is 

language, is there world” (Heidegger, 1936: 56 in Legrand, 2013: 806). 

There can be no talk about the world, or, for that matter, about any 

segment of reality or human activity in the absence of 

conceptualization, articulation and codification. “[…] world is 

articulable, and is indeed articulated through the mediation of 

language. World cannot be approached other than through language. 

Any attempt to enunciate a view of world can only manifest itself 

within language (as is the case with any attempt to enunciate a view 

of law)” (Legrand, 2013: 805).  

Language, therefore, gives substance to the legal world. But 

what, then, is language? And how can an inherently fluid and 

evolving system of signs accurately render equally complex and ever-

changing legal systems and cultures? Challenges lie in creating and 

adapting linguistic formulae that are sufficiently malleable but, at the 

same time, adequately unequivocal to the legal reality of the day. A 

cumbersome task, indeed, and even more so if two or more 

languages are involved. Semantic discrepancies or gaps, ambiguities, 
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vagueness, indeterminacy or conceptual lacunae coexist and may 

spur anomaly within the same legal system. Problems exacerbate 

when multilingualism and translation intervene. This is because “the 

language of law is bound to the inner grammar of legal systems, 

cultures, and mentalities, which in turn impede communication in 

words that are borrowed from another legal system, culture and 

mentality” (Grosswald Curran, 2008: 678). All legal systems, 

alongside their culture, customs, ideologies and mentalities, have 

developed languages that are uniquely equipped to fit their original 

environments and serve particular scopes. “Finally and crucially, the 

status and role of language are not the same in every society and 

legal order” (Grosswald Curran: 679). Even in those cases where 

concepts are translated, or rather, transplanted, from one legal 

linguistic frame to another, there can be no promise that they retain 

their original meaning and continue to serve similar scopes or fulfil 

identical functions. On the contrary, the more likely scenario is that 

the host legal culture tailors borrowings so as to fold onto the new 

system and be implemented efficiently within the new legal order. 

But, even under these circumstances “the process of translating those 

concepts which pertain to imported law into the language of the 

importing society [can often be] a source of failure. [This] is either 

due to the fact that [the imported concept] cannot capture the whole 

semantics and transport the entire cultural baggage of the exporting 

society into the importing one, or due to the fact that, quite the 

opposite, it carries along too much cultural baggage into the 

importing society” (Guțan, 2014: 296-297).  

Meanings are deeply woven into legal fabric, they are intimately 

connected to the justice system of the state and, last but not least, they 

are the product of those individuals who represent and mould the 

legal system and who, in turn, adhere to particular beliefs, ideologies 

or philosophies. We should not forget that 
 

Law is a social phenomenon having multiple (or 

comprehensive) philosophical, theoretical and historical roots. 

Meanings in law have cultural nuances according to the systems of 

lifestyles, values, traditions and collective memory that are being 
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examined. Law conveys testimony of the past but also an ongoing 

social process that could be adjusted within space and time […]. 

Likewise, law reflects human values, practices, and aspirations of 

changes as its boundaries are flexible and in constant evolution. As 

expressed by Cao […] ‘law and legal language are system-bound, 

that is, they reflect the history, evolution and culture of a legal 

system’ (Wagner & Gémar, 2013: 222). 
 

Issues related to translation and indeterminacy in law will be 

closely analysed in the following chapter. Nonetheless, what is 

important to remember now is that one of the recurrent concerns 

raised by both legal theorists and practitioners refers to the act of 

“materializing legal knowledge from one language to another” (ibid: 

216). One of the reasons that flare up such concerns is linked precisely 

to the above mentioned idea, namely that the language of law 

interweaves with all legal and non-legal peculiarities of a state and/ 

or community. Moreover, neither language and law, nor culture and 

society in general are fixed concepts. Thus, languages are dynamic, 

they are replete with borrowings, polysemy, jargons, neologisms, 

vague concepts and ‘notions floues’ (Stoichițoiu-Ichim, 2006: 151); 

law cannot be conceived in vacuum, in harm’s way from cultural, 

ideological, socio-political and economic influences; cultures, 

including legal ones, (e)merge, die, are reborn and (re)interpreted 

from epoch to epoch; and societies will always be as fickle as the 

individuals who make them up. Consequently, “materializing legal 

knowledge from one language to another is not a static mechanism, 

but rather a living process deriving from the ‘living monster’, which 

is law [...]. Materializing notions, concepts and language into another 

linguistic framework implies ‘an overlapping of segments of 

disciplines, a recombination of knowledge in new specialized fields’ 

[...]. Besides, consciousness, motivation, and social perception play an 

important role in interpreting the truth of statements, in construing 

concepts, notions and language” (Stoichițoiu-Ichim, 2006: 151).   

Legal language cannot claim the power to fully contain and 

control law into a clearly delineated framework, even less so if we 

speak about a multilingual legal setting, such as we encounter in the 

European Union. The dynamics of law intertwine with those of the 
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world. In multilingual law, “[t]ranslation is both de-coding and re-

coding, identifying and constructing meaning. Translating between 

languages involves vast networks of associations of a word in one 

language that cannot all be transposed into the other, such that there 

must be loss of connotative significance in the process. At best, 

translation achieves an overlap of some meanings between two 

domains, as in an intersection of sets, but not total overlap, as in a 

union of sets” (Grosswald Curran, 2008: 679). To speak of absolute 

success in terms of the transfer of legal meaning from one language to 

another, and implicitly, from one culture to another, would be proof 

of naivity. A similar mistake would be to ascertain a word-for-world 

scheme, in which case a legal concept or notion would be capable of 

flawlessly conveying the whole array of subtleties that form the 

corpus of a specific legal system. A certain higher or lesser degree of 

vagueness or ambiguity, be it intentional or unintentional – we ought 

to constantly remember that “every rule, every law is the result of a 

political discussion and decision process” (Sandrini, 1996: 344) – 

exists within the same legal language. It is thus why meanings tend 

to fluctuate and become unstable even if used within the same legal 

system and all the more if they are used within a multilingual 

context.  

 

Legal Translation and Indeterminacy in European Law – 

Supranational Concepts  

The act of translation in language and law in a multilingual 

context is one of so much intricacy and complexity that one might not 

be too far-fetched if they were to label it as unfathomable. What then 

does the translation of law in the European Union actually mean? The 

answer is not easily sketchable. Thus, in handling multilingual 

legislation one faces the daunting task of transferring legal 

knowledge from one peculiar, inherently indeterminate and dynamic 

language to another on the basis of conscientious manipulation of 

polysemic, often untranslatable concepts, inextricably linked to 

particular, frequently hybrid legal cultures, families and traditions 

and carved deep into the history of nations and identities, “in respect 
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for the equality and sovereignty of individual State Members”(Solan, 

2009: 279), and of assembling that legal knowledge into a clear, 

unequivocal  form that would facilitate objective interpretation at 

national level and would lend itself to “convincing, acceptable and 

transparent legal reasoning” (Paunio, Lindroos-Hovinheimo, 2010: 

395) whilst bearing in mind the many and various groups of people 

whom that particular legal knowledge will eventually reach to…  

This seems to be a nightmarish endeavour, and it truly is a 

challenging one. In Comparative Law and Language, V. Grosswald 

Curran splendidly asserts that “translating the foreign into the 

familiar ends by clarifying the familiar that one discovers also to be 

foreign” (2008: 697). A ceaseless struggle with language, law, oneself 

and the others is what fundamentally characterises translators’ work. 

This is due to the fact that, “[i]n their ungovernable and independent 

paths, languages resemble nothing more than law, whose history also 

is one of resistance to stasis in meaning. As the human who operate 

legal institutions change in beliefs and values over time, the 

subtextual meaning of law drifts with them” (Grosswald Curran, 

2008: 696). By definition, a translator is not only one who simply 

“translates or renders from one language into another”, but one who 

“transforms, changes or alters, […] who transfers or transports” – 

Oxford English Dictionary. In spite of manifold hindrances posed by 

the responsibility to translate in a multilingual legal setting, the 

translator must ensure the faithful transplantation of legal 

information from a source into a target language. Scepticism is, 

nevertheless at large here. Due to the ‘open-endedness of language’, 

i.e. “no means exists to definitely pin down the meaning of 

words”(Paunio & Lindroos-Hovinheimo, 2010: 395), legal concepts 

are brought down from the Heaven where they exist in “absolute 

purity, freed from all entangling alliances with human life”(allusion 

to Von Jhering, 1912: 245 in Cohen, 1935: 809) to an earthly struggle of 

the many actors of the European Union, be they drafters, translators, 

lawyer-linguists, interpreters or national judges, for legal common 

sense, each one of the above mentioned being equally entitled to 

accessing and reading EU documents in an official or working 
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language of their own choice. In this context, ambiguities occurring in 

the translation of legal language on the one hand, and its 

interpretation on the other hand, are bound to flourish and, most 

importantly to put at risk the “motto of the European Union – unity 

in diversity – [otherwise] founded on a contradiction that forms the 

conceptual backdrop of the EU’s policy-making activities” (Studer, 

2012: 115). 

Indeterminacy lies at the forefront of concerns in European 

multilingual law [Black’s Law Dictionary defines ‘indeterminate’ as 

“that which is uncertain, or not particularly designated.” Oxford 

Dictionary of Current English refers to the same term as that which is 

“not fixed, vague or indefinite, with no fixed value; that cannot be 

determined, decided or settled, especially of a dispute, the 

impossibility of determining in advance” (in Otakpor, 1988: 112).] 

Languages are inherently indeterminate, and legal language makes 

no exception from the rule. So what precisely brings about the need 

to understand and resolve indeterminacy in legal language? The 

answer is simple. If in common language misunderstandings and 

indeterminacies, or ambiguities can be easily negotiated and 

superseded, in a legal system and all the more in an international 

legal system, language is bound to produce legal effects if 

misunderstood or ambiguously formulated. One should not belittle 

the fact that “linguistic guarantees are a precondition of full 

enjoyment of the right to a fair trial. Although the right to use one’s 

preferred language is not recognised as a universal human right, it 

should be underscored that the right to a fair trial extents to linguistic 

guarantees with regard to proceedings” (Łachacz & Mańko, 2013: 77).  

Supranational concepts, i.e. those concepts which belong to the 

jargon of the European Union foster indeterminacy and ambiguity, 

thus leading translators astray in their attempt to find correct 

equivalents used at national level. It is often so that legal concepts 

generated at European level do not have true corresponding 

equivalents, i.e. legal concepts that occupy identical positions and 

perform identical functions within the national legal system that has 

adopted them. And even in those cases where equivalents do exist, 
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“it may be misleading to translate the generic term by the ‘correct’ 

specific term used at national level […].  [U]sing a correct but 

nationally specific term could lead to confusion; a supranational term 

which has no immediate national ‘meaning might be preferable. This 

is because the text is about a single supranational concept, not the 

national equivalent (or rather: [28] slightly different national 

equivalents, one for each of the [28] Member States)’”(Wagner, Bech 

& Martínez, 2002: 64). Two examples of such “genuinely ‘European’ 

concepts” can shed light in the matter. One refers to the highly 

controversial ‘principle of subsidiarity’, which can be etymologically 

traced back to the German ‘Subsidiarität’ “(1809 or earlier in legal use; 

1931 in the context of Catholic social doctrine, in §80 of Rundschreiben 

über die gesellschaftliche Ordnung)” and which “has been the executive 

principle of the European Union since the Maastricht Treaty of 1992” 

– Oxford English Dictionary [in Fact Sheets on the European Union, The 

European Parliament, 2016, subsidiarity is defined as: (1) [t]he general 

aim of the principle of subsidiarity is to guarantee a degree of independence 

for a lower authority in relation to a higher body or for a local authority in 

relation to central government. It therefore involves the sharing of powers 

between several levels of authority, a principle which forms the institutional 

basis for federal States; and (2) [w]hen applied in the context of the 

European Union, the principle of subsidiarity serves to regulate the exercise 

of the Union’s non-exclusive powers. It rules out Union intervention when 

an issue can be dealt with effectively by Member States at central, regional 

or local level and means that the Community is justified in exercising its 

powers when Member States are unable to achieve the objectives of a 

proposed action satisfactorily].  

As all European legal coinages the expression does not enjoy 

equivalents in the legal systems of the Member States, and if one does 

indeed come across terms that send to the same concept, one should 

carefully analyse contexts and preferably avoid too narrow, perhaps 

politically-sensitive phrases  – compare, for instance ‘subsidiarity’ 

with the English language ‘devolution’, “which means the same, [but 

would not be preferable to use] because in the UK ‘devolution’ is 

conventionally used to refer to relations with Scotland, Wales and 

Northern Ireland” (Wagner, Bech & Martínez, 2002: 64). Furthermore, 
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the concept of ‘subsidiarity’ is somewhat of an intricacy in itself, its 

ambivalent meaning conveying obscured ‘conflicts and 

contradictions’. Thus, as one author points out, “[o]n the one side it 

means bringing assistance to somebody, on the other side means 

preserving and even improving his autonomy”(Donati, 2009: 212). In 

the European context, the principle is a source of continuous tension 

due to its direct connection to the regulation of authority inside the 

Union. Thus, since its introduction in the Maastricht Treaty, though 

in theory “intended to quell fears of centralization”, the concept of 

‘subsidiarity’ has made nothing but leeway for anxieties “due to 

disagreement about formulations and possible institutional roles [and 

to the] strikingly different institutional implications regarding the 

objectives of the polity, the domain and role of subunits, and the 

allocation of authority to apply the principle of subsidiarity itself” 

(Donati, 2009: 213).  

Attention can further be drawn to the intensely used, nonetheless 

airy expression ‘acquis communautaire’– or ‘Union acquis’, as it is 

known after the entry into force of Lisbon Treaty [although, 

confusingly, nonetheless important to remember, “[t]here may be an 

exception to that rule if the use of the expression ‘Community law/ 

acquis’ is indispensable, in particular in order to stress the difference 

from a provision under the law of the European Union in its former 

sense, as a provision concerning the second or third pillars”, my 

emphasis, InterActive Terminology for Europe. Web. 30 Apr. 2015] – that 

seems to be on everyone’s lips nowadays, a type of smart formula 

that serves as substitute for other existing translated versions, namely 

EN ‘Community acquis’ or GE ‘Gemeinschaftsrecht’/ 

‘gemeinschaftsrechtlicher Besitzstand’ (labelled as too narrow and 

therefore not to be used (ibid.), although the official glossary presents 

‘gemeinschaftsrechtlicher Besitzstand’ and ‘acquis communautaire’ as 

equivalents). Unfortunately, it is the type of smart formula that, as 

one author explains, “does not mean anything to outsiders [for 

instance, to] American readers, [can also] be puzzling in speeches (à 

qui? AKI? Aquî?) [and is] confusingly spreading into derived 

expressions, such as ‘the Schengen acquis’”(Wagner et. al., 2002: 64).  
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Concluding Remarks 

Neither law, nor the concepts that it makes use of, must be 

understood in utter isolation from wider socio-political, economic, 

cultural and human networks. Supranational concepts, much like all 

‘contested’ concepts, become so due to the fact they are the construct 

of law, which in turn is a man-made creation. One anonymous 

interviewer at HU, Berlin correctly affirms that 
 

[…] a concept becomes contested, but not because it is 

ambiguous. […] I wouldn’t use the term ambiguous, but rather say 

that people have different interests. We do not refer to words as 

being ambiguous or vague but to people as having different interests. 

It’s because a concept has enough elasticity to accommodate people 

with very different interests [that we name it ambiguous]. And that’s 

how it is channeled up into the Courts, because finally these 

interests are so in contestation that it becomes a Court issue. What 

one has to know really is how these institutions work and how 

people can use institutions to promote their interests. And the 

language relates to the institutions to a large degree […]. 
 

Likewise, legal indeterminacy must be comprehended not in 

isolation from non-legal phenomena, but rather as strongly tied up in 

the complexity of the world. To grasp and resolve indeterminacy in 

law means to analyse it in relation to law, language, society and 

individuals.  Thus, “the questions of legal indeterminacy could be 

posed and answered correctly only if we proceed from the premise 

that it could not develop or exist in a social vacuum, and that it is 

built on particular ideological and value oriented foundations. A 

foundation in which language can be both vague and ambiguous;  in 

which our ordinary intentions and desires are not easily discernable, 

and above all a universe in which adjudication is eminently political” 

(Otakpor, 1988: 120).  

In a multilingual European Union – even more so due to recent 

migration waves, which may already pose questions regarding 

possible linguistic and semantic mutations in the near future – 

problems such as the legal indeterminacy, vagueness or ambiguity of 
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language, concepts and notions can only be solved provided that 

both legal and non-legal phenomena are taken into account, and that 

new interdisciplinary approaches are brought to the forefront of 

analyses. It is obvious that legal language alone, due to its natural 

propensity for indeterminacy and to its linkages to particular legal 

cultures – we should not forget that “legal concepts are embedded in 

a specific working environment and in national legal systems” 

(Sandrini, 1996: 344), cannot account for the construction of meaning 

in law. Legal meanings will ultimately be the sum of all deliberations, 

be they language related, or otherwise connected to the wide 

spectrum of worldly influences. 
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Abstract 

This article endeavours to briefly describe the enormous impact of 

the European Court of Justice (ECJ), which has managed to enhance the 

tutelage of the European Union over national legal orders. From the very 

beginning, the Treaties contained a mechanism for the interpretative 

assistance of our national courts: the preliminary ruling procedure. This 

proved to be the most important feature of the ECJ, a method by which it 

inserts itself into national debates and guarantees a degree of uniformity 

in the judicial application of the European law.  

This mandatory affinity between national constitutions and the 

European law has led us astray from the sacred character of a 

Fundamental Law. More and more perforated in order to integrate, can 

we still claim that we are in the presence of a Constitution?  

Furthermore, European and national laws are elements of this 

complex system, a structure with shared powers and responsibilities. A 

distinctive characteristic is given by the cooperation between authorities, 

both at European and national level, which also implies a transnational 

judicial dialogue, concept validated by the use of foreign judicial 

decisions as precedents. 

Key words: Constitution, horizontal cooperation, judicial dialogue, 

preliminary ruling procedure,  sovereignty. 

 

Prior to World War II, only few high courts in the world had ever 

exercised the power of constitutional judicial review, which 

represents a court’s authority to examine an executive or legislative 

act and to invalidate that act if it is contrary to constitutional 

F 
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principles. In the 1950s, Europe became the epicentre of a “new 

constitutionalism” (Stone Sweet, 2011: 122), a template of democracy 

diffused globally which rejects the idea of legislative sovereignty and 

defends the normative superiority of a Constitution in the form of 

review, by prioritizing fundamental rights. In this context and after 

more than 60 years of history, the European Union has managed to 

develop to a great extent and be involved in almost all domains.  

Whereas the 1957 Rome Treaty had been praised for “its sober 

and precise legal wording” (Pescatore, 1987: 15), every treaty 

amendment since the Single European Act was criticized for the legal 

distortions it introduced into the constitutional order of the European 

Community. Treaty amendment followed Treaty amendment. The 

Lisbon Treaty is the most recent chapter in this constitutional chain 

novel, but not the last. For the evolution of the European Union will 

of course continue. Constitutional change will need to follow social 

change. The Union must recognize this; or else, it will be punished by 

life (Schütze, 2012: 45). 

European constitutionalism has historically insisted on the 

indivisibility of sovereignty. The absolute idea of sovereignty 

operates as a prism that ignores all relative nuances within a mixt or 

dual legal structure. Where states form a union, but retain their 

sovereignty, the object there by created is an international 

organisation (confederation), regulated by international law.  By 

contrast, where States transfer sovereignty to the center, a new State 

emerges. Within this State -a Federal State if powers are territorially 

divided- the center is solely sovereign and (potentially) 

omnicompetent (Schütze, 2012: 66). 

But what is the nature of the European Union? Europe’s 

demande for a new word to describe the middle ground between 

‘international’ and ‘national’ law would, at first, be answered by a 

novel concept: supranationalism. Europe was said to be a sui generis 

legal phenomenon.  

The sui generis thesis and the international law thesis had both 

caused the Union to disappear from the federal map. How did the 

federal idea return? Its revival in discussions of the structure of the 
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European Union was slow. As a first step, it was accepted that the 

Union had borrowed the federal principle from the public law of 

federal States. The European Union was said to be the classic case of 

“federalism without federation” (Burgess, 2000: 29). It had federal 

features, but it was not a federation. The word federal was, by contrast, 

attached to a function and not to the essence of the organization. The 

adjective was allowed -adjectives refer to attributes, not to essences- 

but the noun was not. In order for European constitutionalism to 

accept the idea of a “Federation of States” a second step was required. 

Europe needed to abandon its obsession with the idea of undivided 

sovereignty. It needed to accept that “[t]he law of integration rests on 

a premise quite unknown to so-called classical international law: that 

is the divisibility of sovereignty” (Pescatore, 1974: 30). The Union 

enjoys real powers stemming from a limitation of sovereignty or a 

transfer of powers from the States to the [Union] through which, in 

turn, “the Member States have limited their sovereign rights, albeit 

within limited fields”(Case Costa v. ENEL, 1964). The European 

Union is indeed based on a conception of divided sovereignty and in 

strictness neither international nor national, but a composition of 

both. It represents an (inter)national phenomenon that stands on -

federal- middle ground. The best way to characterize the nature of 

the European Union is thus as a Federation of States (Schütze, 2012: 

78-79). 

The originality of the unional legal system also lies in the 

existence of an european specificity, composed of a set of hierarchical 

rules, different from both the domestic law and the international law. 

It is the European Court of Justice which implemented the concept of 

an european legal order, fonded upon the peculiarity of the unifying 

processus. In a decision rendered on the 5th of february 1963 (Case 

Van Gend en Loos, 1963), the Court considered that “the Comunity is 

a new legal order of international law”. In the Costa v. ENEL 

decision, it goes further and eliminates ‘international’ from that legal 

order saying: “unlike the ordinary international treaties, the EEC 

Treaty established its own legal order, integrated into the legal 
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system of the Member States from the entry into force of the Treaty 

and imposed to their jurisdictions”. 

Since the entry into force of the Lisbon Treaty, which introduces a 

number of EU law amendments of a constitutional nature and 

safeguards the participation of the Member States in EU decision -

making processes, this field of EU law has been richly enhanced. EU 

constitutional law thus cannot be treated separately from the 

respective constitutional laws of the Member States, the latter being 

an imminent part of the first. Nevertheless, the European 

constitutional space is created not only by the EU legislator and its 

Court, but also by jurisprudence of the national constitutional courts, 

which play a major role in shaping the domestic constitutional legal 

framework and which should engage in a fruitful dialogue with the 

Court of Justice of the European Union (Menétrey & Hess, 2014: 179). 

The Court’s task is to “ensure that in the interpretation and the 

application of the Treaties the law is observed” (Article 19(1) TEU). 

But the European Court of Justice is not the only one to interpret and 

apply the European law. From the start, the European legal order 

intended to involve national courts in the interpretation and 

application of European law.  

The Union is based on a system of cooperative federalism: all 

national courts are entitled and obliged to apply European law to 

disputes before them. The duty of national courts to apply European 

law derives from the general duty of loyal cooperation codified in 

Article 4(3) TEU. And this general duty is given a specific expression 

in the judicial sphere by Article 19 (1) TEU: “Member States shall 

provide remedies sufficient to ensure effective legal protection in the 

fields covered by Union law.” This provision has been held to turn 

national courts into ‘guardians’ of the European legal order (Schütze, 

2012: 289). 

The autonomy of the EU legal order is of fundamental 

significance for the nature of the EU, for it is the only guarantee that 

Union law will not be watered down by interaction with national law 

and that it will apply uniformly throughout the Union. This is why 

the concepts of Union law are interpreted in the light of the aims of 
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the EU legal order and of the Union in general. This Union-specific 

interpretation is indispensable, since particular rights are secured by 

Union law and without it they would be endangered, for each 

Member State could then, by interpreting provisions in different 

ways, deciding individually on the substance of the freedoms that 

Union law is supposed to guarantee. 

Even if Union law constitutes a legal order that is self-sufficient in 

relation to the legal orders of the Member States, this situation must 

not be regarded as one in which the EU legal order and the legal 

systems of the Member States are superimposed on one another like 

layers of bedrock. The fact that they are applicable to the same 

people, who thus simultaneously become citizens of a national State 

and of the EU, negates such a rigid demarcation of these legal orders. 

Secondly, such an approach disregards the fact that Union law can 

become operational only if it forms part of the legal orders of the 

Member States. The truth is that the EU legal order and the national 

legal orders are interlocked and interdependent (Borchardt, 2010: 

113) 

This general principle of sincere cooperation was inspired by an 

awareness that the EU legal order on its own is not able to fully 

achieve the objectives pursued by the establishment of the EU. Unlike 

a national legal order, the EU legal order is not a self-contained 

system, but relies on the support of the national systems for its 

operation. All three branches of government - legislature, executive 

and judiciary- therefore need to acknowledge that the EU legal order 

is not a foreign system and that the Member States and the Union 

institutions have established indissoluble links between themselves 

so as to achieve their common objectives. The EU is not just a 

community of interests; it is a community based on solidarity. It 

follows that national authorities are required not only to observe the 

Union Treaties and secondary legislation; they must also implement 

them and bring them to life (Borchardt, 2010: 115).  

European and national law, therefore, coexist as formally 

autonomous bodies of law, they are components of the composed 

constitutional system of the EU, a system with shared powers and 
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responsibilities. The principle of primacy only applies in cases of 

conflict, with the result that the conflicting provision of national law 

is inapplicable in this case only, but not invalid. The impact of the 

European norm, thus, is reduced to the degree that is necessary to 

ensure its uniform application throughout the Union. The fact that it 

is ultimately the national authorities that apply the relevant 

provisions gives them a special responsibility and control. 

This ultimate control is what distinguishes the Union from a 

hierarchical federal system: the cooperation between the authorities 

at the European and at the national level, which includes the co-

responsibility for the safeguard of the common values and 

fundamental rights of the citizens as well as the limits of the EU 

competence and the principles of subsidiarity and proportionality. 

The mere fact that national Constitutional or Supreme Courts may 

refuse the application of a measure because of a clear and serious 

breach of such rights or principles will compel the European 

authorities to observe the limits of their powers. On the other hand, 

the respect of the law, including the values, rights and principles 

mentioned, as the fundamental condition of the functioning of the 

Union, will compel the national Courts not to abuse their prerogative 

in their own national interest (Pernice, 2010: 58-59). 
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In Europe, the judge has never been merely “the mouth of 

law”(Montesquieu’s famous line “bouche de la loi”). This statement 

applies as well to European constitutional law, regardless of the 

distinct legal traditions of its Member States. Thus, the question of 

who has the final say in legal matters within the EU multilevel 

system of governance and hence in the relationship between the 

European Court of Justice (ECJ) and the highest courts of the Member 

States is twofold in nature. The interplay of the respective courts is 

not only the subject of the study of European constitutional law 

doctrine, but the courts themselves are also active participants in the 

shaping of this same European constitutional law (Mayer, 2003: 3). 

We can identify as interlocutors of the ECJ, special constitutional 

courts, alongside specialised high courts in Germany (BVerfG), 

Austria (Verfassungsgerichtshof), Italy (Corte Costituzionale), Portugal 

(Tribunal Constitucional), Spain (Tribunal Constitucional) and since 1996 

also in Luxembourg (Cour Constitutionnelle). Ireland (Supreme Court), 

Denmark (Højesteret), have supreme courts that are also constitutional 

courts. In Great Britain, it is the second chamber of Parliament, the 

House of Lords, that exercises the functions of a constitutional and a 

supreme court. In the Netherlands, we can find a number of 

specialised courts of equal rank, inter alia the Raad van State and the 

Hoge Raad. The situation is similar in Sweden, where the highest 

(specialised) courts are the Supreme Court (Hogsta domstolen) and the 

Supreme Administrative Court (Regeringsratten), as well as in Finland 

(Korkein oikeus, Supreme Court, and Korkein hallinto-oikeus, Supreme 

Administrative Court). Swedish judges of the two supreme courts 

also form a Council (Lagrádet) to exercise a non-binding review of 

draft legislation, whereas Finland has a Constitutional Committee of 

Parliament (Perustuslakivalio-kunta), to control its draft legislation 

(Lagrádet). 

The newest member, the Republic of Croatia, has a Constitutional 

Court (Ustavni sud Republike Hrvatske) which is the interpreter and 

guardian of the Croatian Constitution and is considered the highest 

judicial authority de facto, because it can overturn Supreme 

Court decisions on the basis of constitutional breaches. It is not 

http://en.wikipedia.org/wiki/Croatian_Constitution
http://en.wikipedia.org/wiki/De_facto
http://en.wikipedia.org/wiki/Croatian_Supreme_Court
http://en.wikipedia.org/wiki/Croatian_Supreme_Court
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considered as part of the judicial branch, but a court sui generis. In a 

similar situation is considered to be the Constitutional Court of 

Romania (Curtea Constituţională a României), the Bulgarian 

Constitutional Court (българският Конституционният съд), the 

Constitutional Court of the Czech Republic (Ústavní soud České 

republiky), the Constitutional Court of Hungary (Magyarország 

Alkotmánybírósága), the Constitutional Court of the Republic of 

Latvia (Latvijas Republikas Satversmes tiesa), the Constitutional Court of 

the Republic of Lithuania (Lietuvos Respublikos Konstitucinis Teismas), 

the Maltese Constitutional Court, the Trybunał Konstytucyjny (English: 

Constitutional Tribunal) of the Republic of Poland, the Constitutional 

Court of the Slovak Republic (Ústavný súd Slovenskej republiky) and 

the Constitutional Court of Slovenia (Ustavno sodišče Republike 

Slovenije). 

In France, there is no formal constitutional court aside from the 

highest courts for administrative law (Conseil d'Etat) and for civil and 

criminal law (Cour de cassation). The Conseil Constitutionnel, originally 

limited to the review of draft legislation, does increasingly exercise 

the role of a constitutional court. 

Finally, Belgium has specialised supreme courts (Conseil d'Etat 

and Cour de Cassation) and since 1983 a constitutional court that 

specialises in, but is also limited to controlling the exercise of 

competencies, the Cour d'arbitrage. In Greece, there are several 

supreme specialised courts, the Symvoulio Epikrateias (Council of 

State), the Elegktiko Synedrio (Court of auditors) and the Areios Pagos 

(Supreme Court). Beyond that, there is a Special Supreme Court, the 

Anotato Eidiko Dikastirio, which is composed of judges from the 

highest specialised courts. Cyprus also has a Supreme Court (AnΩtato 

ΔikaΣthpio KyΠpoy). The Supreme Court of Estonia (Riigikohus) is the 

court of last resort. It is also both a court of cassation and a 

constitutional court. 

To solve conflicts and contradictions between these courts, 

similar institutions can typically be found in other systems with 

specialised high courts of equal rank. In France, there is a Tribunal des 

Conflits between Cour de cassation and Conseil d’État, and in Germany, 

http://en.wikipedia.org/wiki/Sui_generis
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there is a Gemeinsamer Senat der obersten Bundesgerichte (Joint Chamber 

of the Highest Federal Courts). 

This summary of the highest courts of the Member States leaves 

us with a rather heterogeneous picture. Of course, this heterogeneity 

extends to the role of the judge in the different legal cultures. On one 

side, there are some parallels and similarities, sometimes even 

amounting to familial relationships. Consider the Austrian 

Constitutional Court, the Verfassungsgerichtshof (oVfGH), to some 

extent ‘the mother’ of all constitutional courts in Europe, as it served 

as a model for the German, Italian and the Spanish Constitutional 

Courts. Likewise, the French model of supervising the use of 

administrative law in the form of a Council of State may also be 

found in Belgium, the Netherlands, Greece and Luxembourg. But 

contrasts prevail: traditional and venerable institutions (such as the 

House of Lords in Great Britain or the Conseil d’État in France) may be 

found alongside newly created institutions (the Cour d’arbitrage in 

Belgium or the Cour Constitutionelle in Luxembourg). 

Courts with comprehensive powers (BVerfG, oVfGH) operate side 

by side with less powerful tribunals. Sometimes, there are no specific 

constitutional courts at all (Denmark, Ireland). Many national 

Supreme or Constitutional Courts were reluctant to unconditionally 

accept the primacy of European Law. While the principle has not yet 

been violated in practice, these national Constitutional and Supreme 

Courts have made clear that from a Member States’ point of view the 

national constitutions are and ultimately remain the highest 

mandatory reference. 

It was the German Federal Constitution Court which took the 

lead as early as in its Solange jurisprudence of 1974 and 1986, 

confirmed by the Maastricht decision in 1993. On the basis of 

cooperation among the European and national courts it reserves itself 

the right to judge upon the applicability of European provisions in 

Germany if evidence is given for a substantial and general disregard, 

by the European institutions, of the minimum requirements for the 

protection of fundamental rights or of a clear ultra vires act. The 
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Danish Højesteret and the Czech Constitutional Court basically 

followed this line. 

In 2004, the French Conseil Constitutionnel acknowledged, in 

particular with a view to Article 1-5 of the Constitutional Treaty, that 

the French Constitution remains at the top of the French Internal legal 

system, even if the Treaty is named ‘Constitution’ (Decision no 2004-

505, 2004). Thus, also the transposition into national law of a 

Community directive is seen as a requirement of the national 

Constitution and, as long as this Constitution does not expressly 

provide otherwise, it remains the exclusive competence of the ECJ to 

judge upon the validity of a Community directive (Decision no 2004-

496, 2004). 

In Spain, the Tribunal Constitucional distinguishes between two 

categories, ‘primacía’, which is attributed to European law under 

Article 93 of the Spanish Constitution, and ‘supremacía’, which is 

reserved to the Constitution. The first regards the application of 

European law within the national system, both seen as coexisting and 

complementing each other. The second focuses on the position of the 

Constitution at the top of the system of law applicable in Spain. 

Having confirmed that supremacy of the Spanish Constitution is not 

questioned by the primacy so recognized, the Tribunal Constitucional 

nevertheless relies, in the exceptional case of a conflict, upon the exit 

clause of Article 50 of the Lisbon Treaty (Pernice, 2010: 55-56). 

While the Constitutional Review Chamber of the Estonian 

Supreme Court established that it had no jurisdiction to verify 

compliance of secondary legislation with the Estonian Constitution 

and explicitly held that EU law should be supreme over national 

constitutional provisions, thus constitutional provisions that were not 

compatible with EU law were not applicable and therefore 

suspended, the Polish Constitutional Tribunal (PCT) has approached 

the supremacy issue in more restrictive terms. Like its Western 

European colleagues, it set the limits on the supremacy of EU law in 

its jurisprudence. One of the very first judgments on EU issues, 

granted by the PCT only one year after the Enlargement, regarding 

Accession Treaty (Case K 18/04, 2005), i.e. primary EU law as well as 
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the most recent judgment, regarding EU secondary legislation (Case 

SK 45/09, 2011), could serve as an illustrative example for both the 

Polish approach to the doctrine of supremacy and the approach of 

dialogue with the Court of Justice (Menétrey & Hess, 2014: 184-186). 

In case of potential conflicts between these two coexisting legal 

orders, the Constitution remains the supreme law of the country and 

it is thus the sovereign decision of the Polish legislator whether to 

introduce an appropriate constitutional amendment or to initiate 

amending of the EU legal regulations or, ultimately, to withdraw 

from the European Union (Case K 18/04, 2005). 

The United Kingdom joined the European Community in 1973, 

after the ECJ’s Costa ruling. The UK embraces a dualist system. The 

European Communities Act that incorporated Community law into 

English law was passed in 1972. Nonetheless, the reception of the 

doctrine of supremacy was rather difficult to accept. Parliamentary 

sovereignty is the sacred cow of the British constitutional system. It 

implies that the Parliament has the power to do everything but to 

bind itself for the future. The principal case that concerned the 

relationship between the Community and the UK was the Factortame 

case from 1991. In response to the ECJ’s preliminary ruling the House 

of Lords reevaluated its position. The novel position of the Court 

stated that, in matters covered by Community law, interim relief 

could in fact be granted against the British Government. It has been 

heavily debated if this stance represented a loss of sovereignty 

(Breitholtz, 2003: 31). 

Romania’s Constitutional Court has been more cautious, in line 

with the trend of the former communist states of Central and Eastern 

Europe which became EU members, showing that it is neither 

positive legislator, nor a court having jurisdiction to interpret and 

apply European law in disputes which concerns citizens’ subjective 

rights. In principle, the Romanian Constitutional Court does not 

reject the possibility of referral to the Court of Justice, but in the 

interpretation and application of the European law, the powers are 

divided between the national courts (and administrative authorities) 

and the ECJ, thereby the Constitutional Court does not interpret EU 
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law. For the Constitutional Court, the standard reference is the 

Constitution and the preliminary ruling mechanism could be 

considered if the European norm to interpret has constitutional 

relevance, direct effect or represents a clarified act. 

Constitutional or Supreme Courts see the basis for the application 

of European law within the national constitution and obviously do 

not feel preempted from taking position  upon answering, in cases of 

doubt, questions of applicability of European provisions to national 

cases. Yet, none of the courts claims such competence as a matter of 

frequent use, but clearly as an exceptional device in extremely serious 

cases. 

From the beginning, the European Court of Justice opposed to 

the national jurisdictions which insisted in affirming and 

guaranteeing the superiority of constitutional law upon the 

international law. In the ECJ’s opinion, every time a Constitutional 

Court puts aside an European rule in favor of constitutional 

fundamental rights, the main principles of the European treaties are 

being infringed, especially those contained by articles 220 and 234 

from TEU. As a consequence, the State must be kept liable of 

breaching the European regulations.   

In the European constructions’ perspective, the Constitution 

become the adhesion act. By accepting to obey the Unional rules, the 

Member State produces a legal text which is in the same time a 

“democratic showcase”, a “catalog of fundamental rights” and 

mostly an “entry ticket” into the Council of Europe and the European 

Union. We are led astray from the Constitution as a sacred act, so are 

we still in the presence of one? (Torcol, 2000: 21-22) 

The national identities of the Member States are respected. The 

idea is not for the Member States to be dissolved into the EU, but 

rather for them to contribute their own particular qualities. It is 

precisely this variety of national characteristics and identities that 

lends the EU its moral authority, which in turn is used for the benefit 

of the EU as a whole (Borchardt, 2010: 26). 

But how has the European legal order guaranteed a degree of 

uniformity in the judicial application of European law, in the absence 
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of an institutional hierarchy? From the very beginning, the Treaties 

contained a mechanism for the interpretative assistance of national 

courts, which was proven to be the most important feature of the ECJ.  

The objective is to secure a uniform interpretation of Union law 

and hence the unity of the EU legal order. Alongside the latter 

function, the procedure is also of importance in protecting individual 

rights. The national courts can only assess the compatibility of 

national and Union law and, in the event of any incompatibility, 

enforce Union law -which takes precedence and is directly ap-

plicable- if the content and scope of Union provisions are clearly set 

out. This clarity can normally only be brought about by a preliminary 

ruling from the Court of Justice, which means that proceedings for 

such a ruling offer Union citizens an opportunity to challenge actions 

of their own Member State which are in contravention of EU law and 

ensure enforcement of Union law before the national courts. This 

dual function of preliminary ruling proceedings compensates to a 

certain extent for the restrictions on individuals directly filing actions 

before the Court of Justice and is thus crucial for the legal protection 

of the individual. However, success in these proceedings depends 

ultimately on how keen national judges and courts are to refer cases 

to a higher authority (Borchardt, 2010: 108). 

This mechanism was intended to provide national courts with 

technical support in interpreting complex European law. In practice, 

preliminary ruling references provided a means for the ECJ to insert 

itself into national debates regarding the relationship of European 

law to national law and to harness national courts as enforcers of the 

ECJ’s decisions. The “Transformation of the Europe” began in 1962 

when a Dutch Tariff Commission sent a preliminary ruling reference 

to the ECJ, asking if the article of the Treaty of Rome in question 

could be seen as self-executing. The Dutch government argued that 

the reference should be rejected as inadmissible, because it concerned 

a question of domestic law. The ECJ disagreed, issuing a provocative 

ruling that turned traditional legal reasoning on its head and argued 

that provisions reasonably capable of having direct internal effects 

should be presumed to have it (Alter, 2013: 210). 
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It fell to the European Court of Justice to establish a principle in 

applying European law by the Member States, starting from these 

two questions: 

1. Does Article 12 of the EEC Treaty have direct application within 

the territory of a Member State’s, or, put differently, can nationals 

of such a State, on the basis of the article in question, lay claim to 

individual rights which the courts must protect? 

2. In the event of an affirmative reply, does the application of a 

charge of 8 per cent constitutes a prohibited increase in the sense 

of Article 12 of the EEC Treaty or not? (Case Costa v. ENEL, 1964). 

The Court has firmly refused to interpret dirrectly the Member 

States’ law so that, if necessary, the ECJ rephrases the references in a 

more abstract manner, just the way it did in the Van Gend en Loos. 

Van Gend reads the Treaty as recognizing the individual, along 

with the Member States, as the immediate subject of rights and 

responsibilities. The transfer of “sovereign rights” from the Member 

States to the Community is matched by the idea that “the nationals of 

the states [are] brought together in the Community (and) called upon 

to cooperate in the functioning of the Community”. 

Decided in a time when the EEC had just six Member States and 

just four official languages, Van Gend en Loos still is one of the most 

important decisions of EU law becouse ot its assessment of the nature 

of European integration law. Toghether with the decision in the case 

of Costa v. ENEL one year later, which established the principle of 

primacy of European law, Van Gend en Loos initiated the departure 

from a classical public international law reading of the founding 

treaties, towards a constitutional law undestanding. The ECJ 

achieved this shift of paradigms by asserting the special nature of 

European law (Meyer, 2010: 19).  

With the Costa v. ENEL ruling, the European Court of Justice 

completed what can only be termed a revolution in European law. By 

establishing the supremacy of European law inside the legal systems 

of the Member States, albeit in the areas in which the latter had 

granted the European Communities (EC) competences, the European 

Court of Justice (ECJ) secured the effectiveness of the legal 
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mechanism established with the Van Gend en Loos ruling a year 

earlier. In the latter case the ECJ not only assumed authority to rule 

on what part of the Treaties of Rome -and later secondary legislation- 

had direct effect but also chose a very broad reading of Article 177 

allowing preliminary references from national courts that dealt 

explicitly with the junction between national and European law. As a 

consequence, the ECJ turned treaty obligations directed towards 

Member States into rights for Member State citizens. The rest is 

history. National courts would over time embrace these fundamental 

principles, thus allowing the ECJ to develop a comprehensive and 

strong case law and binding their respective governments to respect 

it. A European rule of law had been established (Rasmussen, 2010: 

69). 

Still, the decision in Costa v. ENEL did not persuade the Italian 

government or at least some Italian courts that, in the event of conflict 

with national law, immediate precedence had to be accorded to 

Community law. The imposition of charges at point of import for 

veterinary and public health inspection of meat products was 

contested by the importer, Simmenthal, as being incompatible with 

Treaty provisions on the free movement of goods. These questions 

were referred to the Court of Justice pursuant to Article 177 of the 

Treaty, resulting in a decision favorable to Simmenthal (Case 

Simmenthal SpA v Italian Minister for Finance, 1978). The referring 

court, the Pretore di Susa, in application of the answers provided by 

the Luxembourg Court, made an order for repayment of the charges. 

The Italian fiscal authorities objected that the Pretore did not 

have the power simply to refuse to apply a national law because it 

appeared to conflict with Community law. The law would either 

have to be changed by the legislature or declared unconstitutional by 

the Italian Constitutional Court. The Pretore thus made a second 

reference to the Court of Justice (Fennely, 2010: 43-44). 

The judgment of the Court was even more emphatic. It insisted 

that direct applicability meant that: “Rules of Community law must 

be fully and uniformly applied in all the Member States from the date 

of their entry into force”; they “render automatically inapplicable any 



122 | Adela Elena Micică 

conflicting provisions of current national law”; “every national court 

must ... apply Community law in its entirety ... and must accordingly 

set aside any provision of national law which may conflict with it, 

whether prior or subsequent to the Community rule” (Paras. 13-21 of 

the judgement). 

The treaties did not provide for direct effect, still less for 

supremacy. They established the Court of Justice, which filled the 

gap. The Member States had previously proceeded on the 

assumption that they had bound themselves by classical international 

agreements: these were binding in international law; they had no 

implications for their domestic legal systems or for individuals. The 

decisions in Van Gend en Loos and Costa v. ENEL radically affected the 

essential character of the Community and its relations with its 

Member States. The constitutional systems of the Member States were 

fundamentally and permanently altered. 

Van Gend en Loos established the principle that treaty provisions 

are capable of having direct effect and of being relied upon by 

individuals in national law. It requires very little reflection to 

conclude that such provisions must necessarily be accorded primacy 

over conflicting provisions of national law. The special contribution 

of Costa v. ENEL was precisely that. It established the principle of 

primacy (Fennely, 2010: 39).  

The decision in Simmenthal (2) does not so much break new 

ground as draw the inevitable conclusions from the first two. It is 

legitimate to ask whether the Member States who have joined the 

Community and now the Union can convincingly complain that they 

are bound by these decisions. Those states which have subsequently 

joined have done so with their eyes open. They have accepted the 

acquis communautaire. In  particular, they must be deemed to have 

been fully aware of these historic cases (Fennely: 44-45). 

In the evolution of the European Community, Internationale 

Handelsgesellschaft occupies a distinct position. In earlier cases, fearful 

of subordinating the EC Treaty to the laws of Member States, the ECJ 

had refused to accept that the Community was bound by the 

fundamental rights guaranteed by the national constitutions. It is, in 
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fact, ironic that an early, almost primitive, form of constitutional 

assertion by the ECJ was the denial of fundamental constitutional 

values. Internationale Handelsgesellschaft marked the rights of passage. 

In its judgment, the Court made pronouncements of profound 

constitutional importance. On the one hand, it reiterated the 

supremacy of Community law and took the principle of primacy to its 

outmost limits: Community law takes precedence even over the most 

revered provisions of the national constitutions. On the other hand, the 

Court reassured the Member States that the Treaty shares their 

constitutional values and ensures ideological continuity. At the same 

time, the Court took care to safeguard the autonomy of Community 

law. The national constitutional traditions provide “inspiration”  for 

respect of human rights in the Community legal order. There their 

function ends. The balance to be struck where fundamental rights 

conflict with each other and the application of general principles 

borrowed from the national constitutions to specific cases is a matter 

for the Court, since the protection of human rights must be secured 

“within the framework of the structure and the objectives of the 

Community” (Case Internationale Handelsgesellschaft, 1970). 

The main reason offered by the Court was that the unity and 

efficacity of Community law would be gravely affected if one 

allowed a review of its validity on the basis of particular national 

legal standards. In several latter cases, the Court of Justice, confirmed 

that EU law had to be given precedence over national law even where 

the relevant national norm had a constitutional character. Primacy 

attaches to both primary and secondary EU law. For the latter 

category, an obvious condition for primacy is that the acts should be 

validly adopted as a matter of EU law (Witte, 2011: 342). 

If the Constitution is seen as the basis for recognising the primacy 

of Union law, then absolute primacy of the type postulated by the 

European Court in Internationale Handelsgessellschaft is only possible 

by way of an ‘auto-limitation’ clause in the Constitution. The 

Netherlands offers a good exemple of this. Article 120 of the Dutch 

Constitution expressly prohibits national courts from reviewing the 

constitutionality of Treaty provisions and of decisions of international 
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organizations and thereby ensures the absolute supremacy of Treaties 

once they have been properly ratified (Witte: 355) 

With Nold (Case Nold, 1974), the Court based its jurisprudence on 

a second authority: international human rights treaties and especially 

the European Convention of Human Rights. The protection of 

fundamental rights through unwritten case law is not impossible, but 

at least continental jurists very much prefer to work with texts they 

can expound and instead of inventing law, judges prefer to invoke 

precedents. 

This is an important task. At least at first glance, the human 

rights situation in Europe looks very complex, if not confusing. All 

European countries have their own national catalogue of rights, 

today regularly protected by national courts. With the adoption of the 

Charter of Fundamental Rights (CFR), the European bill of rights 

acquired a written form. The Constitution would have made the 

situation even more complex becouse both the Charter and the 

European Convention of Human Rights [ECHR] would have become 

binding instruments conjointly with the unwritten fundamental 

rights. An outside observer might be forgiven if he suspected that 

such a number of human rights catalogues was less a wealth, but 

rather a source of conflicts. However, in practice there, is very little. 

National courts, Strasbourg and Luxembourg have managed to 

develop a very harmonious concert in the protection of human rights. 

One reason is the close substantial similarity of the rights systems. In 

adition, the courts try to avoid conflicts by harmonizing their 

jurisprudence. In this development, the European Court of Justice has 

played a major role. With its acceptance of the ECHR as a source for 

developing its own fundamental rights jurisprudence it very much 

contributed to the convention’s central role in the harmonization 

process (Bryde, 2010: 125-126). 

 

Conclusion 

The principle of supremacy of European law over national law, 

including national constitutional law, has been restated and 

elaborated by the European Court of Justice in numerous decisions. 
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The Member States have tacitly accepted the legal doctrines 

developed by the Court. In concrete terms, the ECJ developed a 

cooperative relationship with its national counterparts. This balance 

has contributed in ameliorating certain deficiencies in the legal 

system of the Union, the best example being the codification which 

took the form of the Union’s Charter of Fundamental Rights. The ECJ 

was pushed in this position by the Bundesverfassungsgericht, so it had 

to take rights more seriously in order to retain legitimacy for the 

principle of supremacy (Cramér, 2009: 47-48) 

Mutual constitutional trust between the Member States and the 

ECJ is upheld by a balance of constitutional power. In the same time, it 

can never be absolute so, in order to sustain it, there has to be a 

continous process of bargaining over the limits of such trust, at any 

moment. A situation in which tensions between the Union and its 

Member States appear is eased through horizontal negotiations, rather 

than vertical adjudication. Even if the Union lacks the administrative 

structure for the general enforcement of its legislation, Member States 

usually comply with the Treaty obligations and apply secondary law 

with a high degree of efficiency and loyalty. All in all, it is probably a 

little premature to regard the relationship between the ECJ and the 

highest national courts and tribunals to be a consolidated relationship, 

but it is on the right path, heading towards a complementary structure 

of European constitutional law adjudication. This path is characterised 

by embracing cooperation instead of collision and by elements of a 

constitutional conversation between the courts, sometimes quite 

indirect and variant in its characteristics, depending on the Member 

State in question (Cramér: 59-60) 

Over the last few decades, judges and courts have had an 

important role in global governance. They also now communicate 

with each other more than they used to. Scholars have named this 

phenomenon “the  transnational judicial dialogue”. The use of this 

concept usually refers to two things: direct interaction between 

judges and citation of foreign opinions in national courts decisions 

(Frishman, 2015: 60), translated in using foreign decision as 

precedents. Courts are exposed to a significantly amount of relevant 
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information which needs to be taken into consideration, task which 

makes rendering a decision more difficult and encourages courts to 

act together.  

After a brief analysis, it is clear that the European Union could not 

have functioned if its treaties had not trancended the laws and 

constitutions of the Member States. We have assisted to a 

redevelopment of the traditional cathegories, with a mutual influence 

in both the assimilation and internationalisation of the constitutional 

dispositions. In this way, no one can contest the existence of a common 

cultural heritage of the European states. But another explanation can 

be issued concerning the homogenization of the legal orders: the 

infiltration of the supranational rules in the states’ legal order, 

infiltration which alters and relativize the normative character of the 

Constitution. From the transfer of sovereignty in favor of the European 

Union, an inversion in the  pyramidal structure of norms took place 

and the national Constitution was no longer the supreme law. 
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Abstract 

In the current period, there is great concern for obtaining new drugs 

created through research and development. Marketing of these drugs is 

conditioned not only by the issuance of a patent, but also for authorizing 

the marketing of them, a procedure that shortens the effective life of the 

patent. S.O.I.T. is the authority responsible for issuing supplementary 

protection certificate for medicinal products. They have direct effect in 

Romanian law: Regulation (EC) No. 469/2009 of the European 

Parliament and of the Council of 6 May 2009 concerning the 

supplementary protection certificate for medicinal products and 

Regulation (EC) No. 1901/2006 of the European Parliament and of the 

Council of 12 December 2006 on medicinal products for pediatric use 

and amending Regulation (EC) No. 1768/92, Directive 2001/20/EC, 

Directive 2001/83/EC and Regulation (EC) No. 726/2004. 

Key-words: State Office for Inventions and Trademarks; patent; 

supplementary protection certificate. 

 

1. Introduction 

The patent is an administrative legal act which is unilateral and 

attributive of rights, holding the role of protection title (Olteanu, 

2008: 157). It grants its owner the exclusive right to exploit or the 

S 
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indirect right to prohibit others from making, using, selling, 

importing or hold the invention for marketing purposes without his 

consent (Constantin, 1993: 24; Danilă, 2008: 255). The patent is in fact 

a "contract" between the patent applicant (who by receiving the 

patent he becomes the patent holder) and the State granting the 

patent, represented by its patent offices (Cocoș, 1999: 130). 

“The Patentable invention” can be defined as an intellectual 

creation in the technical field, concerning a product or a process, is 

new, involves an inventive activity and is industrially applicable 

(Bodoaşcă & Tarnu, 2015: 254).  

According to art. 31 para. 1) of Law no. 64/1991, republished, the 

duration of the patent is twenty years starting from the date of filing. 

The same is the duration of the European patent, as required by art. 

63 para. 1) of the Convention on the Grant of European Patents (The 

European Patent Convention). 

Since the period that elapses between filing a patent for a 

medicinal product and the marketing authorization of the product 

reduces the period of effective protection under the patent to an 

insufficient period to cover the investment in research, internationally 

regulated the grant of a supplementary protection certificate by the 

service that is competent in industrial property which issued the 

basic patent; in Romania, the Romanian State Office for Inventions 

and Trademarks. 

 

2. The arguments in favor of creating a supplementary protection 

certificate for medicinal products 

According to the World Health Organization (W.H.O.) is called a 

drug any substance or product that is used in order to modify or 

explore the physiological systems or pathological condition in the 

interest of the subject that it is administered to. The drug can be 

defined as a substance or product (resulting from the combination of 

several substances) used for the diagnosis, prevention, improvement 

or cure of certain diseases (Ionică, 2014: 12). According to art. 1 of 

Regulation (EC) no. 469/2009 of the European Parliament and of the 

Council on supplementary certificate for medicinal products, the 
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notion of medicinal product is any substance or composition 

presented for treating or preventing disease in human beings or 

animals and any substance or composition that can be administered 

to humans or animals in order to establish a medical diagnosis or to 

restoring, correcting or modifying the physiological functions in 

humans or animals. 

In the composition of a drug enters the active substance which, in 

the meaning of art. 699 of Law no. 95/2006 on healthcare reform, 

republished, is any substance or mixture of substances used in the 

manufacture of a product that, by using the manufacturing process 

becomes an active ingredient of that product intended to exert a 

pharmacological, immunological or metabolic action with a view in 

restoring, correcting or modifying physiological functions or to 

restore a medical diagnosis and excipients, which are substances 

pharmaceutically inactive, but which have a positive manifestation of 

the pharmacological effect of the drug substances fulfilling many 

roles, which are essential to use the active substances for therapeutic 

purposes. 

Patent-protected drugs are called "originator" or "organic drugs" 

or "innovative drugs". The average cost of innovative medicines 

currently reach over 1.38 billion dollars, and the average duration of 

achievement is fifteen years. The main pharmaceutical companies 

invest huge amounts of money for research and development, 

preclinical and clinical testing, marketing and promotion activities. In 

our country, the innovative drugs are authorized in accordance with 

Art. 700 and 702 of Law no. 95/2006 or they are authorized through 

the centralized procedure in the European Union, based on clinical 

trials. They are considered innovative drugs, drugs for which was 

granted a Pediatric Use Marketing Authorization (PUMA). 

After the expiry of the patent for the original drug, the 

pharmaceutical companies can sell "the generic drug".  According to 

art. 708 par. 2) b) of Law no. 95/2006, the generic drug has the same 

qualitative and quantitative composition in active substances and the 

same pharmaceutical form with the reference drug, and its 

bioequivalence with the reference drug is demonstrated by 
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appropriate bioavailability studies. Different salts, esters, ethers, 

isomers, mixtures of isomers, complexes or derivatives of an active 

substance are considered the same active substance, if not having 

some significantly different properties in terms of safety and/or 

effectiveness. The generic drugs are not protected by patent, and their 

price is 20-80% lower than the price of the original drugs. In 

Romania, art. 8 of the Health Ministry Order no. 75/2009 approving 

the Standards on the calculation of prices for medicinal products for 

human stipulates that the generic reference price may not exceed 65% 

of the innovative drug whose generic is.  

In the pharmaceutical sector, innovation is of extreme 

importance, allowing patients to benefit from medical treatments that 

were impossible in the past. Without consistent efforts on the line of 

research - development of innovative companies and without 

significant investment, these achievements would not have been 

possible.  

As indicated in the Commission Communication of 16 July 2008 

on a strategy of industrial property rights for Europe between 2000-

2007, the originator companies spent on average 17% of their 

turnover comes from prescription in research and development 

worldwide, of which about 1.5% of the turnover was invested in 

fundamental research to identify potential new drugs and 15.5% for 

developing potential drugs identified through testing in products 

that are sufficiently safe and effective in order to be sold. Over the 

same period, spending on marketing and promotional activities 

accounted for 23% of turnover and production costs about 21% of 

their turnover. The situation is different as it concerns the generic 

manufacturers who have invested in research and development only 

7% of their turnover, while costs of manufacturing accounted for 51% 

and trading 13 % of turnover. At the European level, in order to 

stimulate the innovative companies to continue their work, given that 

there is a risk of travel research centers in those countries that would 

have provided better protection, it was decided that the term of a 

patent for an active substance in medicines or plant protection 

products can be extended to a period which takes into account the 
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administrative procedures that are necessary for the authorization of 

placing them on the market. It was envisaged that the period that 

elapses between the filing of a patent application for a new drug and 

the authorization of its market was reducing the protection conferred 

by the patent for that product in a period insufficient to cover the 

investments in research. 

It was considered that a Community Regulation to provide a 

uniform solution at Community level to prevent such a 

heterogeneous development of national laws, which would have led 

to new disparities that would have prevented the free movement of 

medicinal products within the European Union, and would thus 

affected the functioning of the internal market, was the appropriate 

legal instrument. 

The supplementary protection certificate is a distinctive title of 

industrial property protection, which supplements the duration of a 

patent and that gives its holder a right sui generis, which is in fact the 

patent holder (Ionescu, 2013: 170). The legal nature of the 

supplementary protection certificate is twofold, and is given by 

patent law and administrative law governing the marketing 

authorization of medicinal products or plant protection products. 

In light of these considerations, Council Regulation (EEC) No. 

1768/92 concerning the creation of a supplementary protection 

certificate for medicinal products came into force on 2 January 1993 

and Regulation (EC) No. 1610/96 of the European Parliament and of 

the Council concerning the creation of a supplementary protection 

certificate for plant protection products, which entered into force on 8 

February 1997. Since Regulation (EC) No. 1768/92 of 18 June 1992 has 

been substantially amended several times, for reasons of clarity and 

cohesion was adopted the codified version of the regulation for 

medicines, Regulation (EC) No. 469/2009 of the European Parliament 

and of the Council of 6 May 2009 concerning the supplementary 

protection certificate for medicinal products.  According to art. 20 j) of 

the Regulation "any medicinal product protected by a basic patent 

and for which the first marketing authorization as a medicinal 

product was obtained after 1 January 2000 shall be granted a 



134 | Izabela Bratiloveanu, Mihail-Dan Dogaru 

certificate in Romania. If the period referred to in art. 7 par. (1) has 

expired, the certificate request may be submitted within six months 

starting no later than 1 January 2007”.  

In 2009, it entered into force Regulation (EC) No. 1901/2006 of 

the European Parliament and of the Council on medicinal products 

for pediatric use and amending Regulation (EEC) No. 1768/92, 

Directive 2001/20/EC, Directive 2001/83/EC and Regulation (EC) 

No. 726/2004. The Regulation has ordered the establishment of the 

Pediatric Committee within the European Medicines Agency (EMA)  

and was willing to reward in the form of a 6-month extension of the 

supplementary protection certificate in respect of products to be 

submitted pediatric data and compliance with all measures contained 

in the agreed pediatric investigation plan, where the product is 

authorized in all member states and relevant information on the 

results of studies are included in the product information. The 

reward is for conducting studies in the pediatric population and not 

for demonstrating that the product is safe and effective for this 

population, therefore it is granted even when a pediatric indication is 

not authorized.  

We mention that regarding orphan medicinal products, the 

reward on the extension of the supplementary protection certificate 

does not apply. For these products, incentives were made available in 

the U.S. in 1983 and in Japan in 1993. It is reported that Regulation 

(EC) No. 141/2000 on orphan medicinal products was instituted in 

order to establish a Community procedure for the designation of 

medicinal products as orphan medicinal products and to provide 

incentives for research, development and placing them on the market. 

According to art. 3 of that Regulation, a medicinal product is 

designated as an orphan if: it is intended for the diagnosis, 

prevention and treatment of a life-threatening that chronically 

debilitates the body or for a serious and chronic condition affecting 

not more than 5 in 10,000 persons in the Community when the 

application or it is intended for the diagnosis, prevention and 

treatment of a life-threatening that chronically debilitating body or 

for a condition serious and chronic condition in the Community and 
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that without incentives is less likely that dissolution generate 

sufficient return to justify the necessary investments and there is no 

satisfactory method of diagnosis, prevention or treatment of the 

condition in question authorized in the Community or, if such 

method exists, that the medicinal product will be of significant 

benefit to those affected by this condition. These products benefit of a 

market exclusivity for ten years from the grant of a marketing 

authorization for the orphan indication extended to twelve years 

when they meet the requirement for data on use in the pediatric 

population.  

Art. 31 par. 3) of Law no. 64/1991, republished stipulates the 

possibility of granting supplementary protection certificate in 

Romania: "For medicinal or plant protection products patented can 

get a supplementary protection certificate under the conditions of 

Regulation (EEC) No. 1768/92 of 18 June 1992 concerning the 

supplementary protection certificate for medicinal products and 

Regulation (EC) no. 1610/96 of the European Parliament and of the 

Council of 23 July 1996 concerning a supplementary protection 

certificate for plant protection products”. 

As of 1.01.2007, the regulations are directly applicable in our 

country, under art. 6 par. (3) of Government Decision no. 573/1998 

on the organization and functioning of the State Office for Inventions 

and Trademarks, it was issued by the General Director of Romanian 

State Office for Inventions and Trademarks the Instruction No. 146 of 

28.12.2006 concerning the supplementary protection certificate for 

medicinal products and the supplementary protection certificate for 

plant protection products published in the Official Bulletin of 

Industrial Property no. 12/2006. Previously, in order to meet criteria 

for joining the European Union, Law No. 581/2004 concerning the 

supplementary protection certificate for medicinal and plant 

protection products has been adopted, but has had no effect and was 

abrogated by Law no. 107/2007. 
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3. The conditions of granting supplementary protection certificate 

for medicinal products 

According to art. 3 of Regulation (EC) No. 469/2009, the 

conditions for obtaining a certificate are: product, as a medicinal 

product has obtained a marketing authorization valid from the filing 

of the certificate in accordance with European Directives (Directive 

2001/83/EC and Directive 2001/82/EC) permit is the first 

authorization to place the product on the market as a medicinal 

product; the product is protected by a basic patent in force; the 

product has not already been the subject of a certificate. 

Next, we make developments on each of these conditions.  

For the purposes of art. 1 c) of the Regulation for medicinal 

products, the basic patent protects a product, a process for obtaining 

a product or a product implementation. It is worth mentioning that at 

the time of application for certificate, the patent shall be in force in 

the country which issued the authorization for marketing of the drug. 

The patent can be national, assimilated to the national or to a 

European patent (Roş, 2015: 43). 

The authorization to place the product on the market is the act of 

proving when the patent began to be exploited on the market, 

justifying its extension. In Romania, any drug can not be marketed 

without an authorization for marketing issued by the National Drugs 

and Medical Devices Agency (N.D.M.D.A.) or without an 

authorization through the centralized procedure of the European 

Medicines Agency (E.M.A.). It is worth mentioning that the 

authorizations can benefit from mutual recognition in other Member 

States of the European Union. In addition, since 1st January 1998, the 

mutual recognition procedure is compulsory for medicinal products 

to be marketed in another Member State than where the product was 

first authorized. 

Under Regulation (EC) No. 726/2004 of the European Parliament 

and of the Council of 31st March 2004, the compulsory centralized 

authorization procedure is applicable for: high-tech medicines, 

particularly those derived from biotechnology, orphan medicinal 

products and any medicinal product for human use containing an 
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active substance completely for which new therapeutic indication is 

the acquired immune deficiency syndrome, cancer, 

neurodegenerative diseases, diabetes, autoimmune diseases and 

other immune dysfunctions and viral diseases. 

The marketing authorization shall take effect on the date of 

application for certificate granting at the State Office for Inventions 

and Trademarks, i.e. not revoked, withdrawn or expired. In addition, 

it must be the first marketing authorization as a medicinal product in 

Romania. Therefore, this condition is not met when for the product 

with the same indication, the applicant or a third party previously 

obtained the permit. 

Another condition for the granting of a supplementary 

protection certificate is that the product do not have a certificate 

already granted in the Member State concerned, which would be 

equivalent to a prior exploitation of the product on the market and an 

unjustified extension of patent. According to art. 1 b) of the 

Regulation on medicines, the "product" means the active ingredient 

or combination of active ingredients of a medicinal product, and not 

the excipients. The name of the active substance or combination of 

active substances must be that which is provided in the marketing 

authorization of the product (Ionescu, 2007: 119). 

As noted in the literature, where the claims of the same patent 

raise several authorizations, it will be granted one supplementary 

protection certificate and its scope will not be limited to the product 

of a single authorization for marketing. 

 

4. The application for the supplementary protection certificate 

According to art. 2 of the Instruction no. 146/2006, in Romania, 

the demand for supplementary protection certificate is drawn up in 

Romanian and shall be filed with the State Office for Inventions and 

Trademarks to the registration of institution or by post.  

The demand for supplementary protection certificate must 

contain: 

-the form requesting the grant of the certificate which can be 

downloaded from the website of the institution; 



138 | Izabela Bratiloveanu, Mihail-Dan Dogaru 

-a copy of the authorization for marketing in Romania, which is 

valid at the date of application, including: the product name, the 

number and date of the authorization, the summary of product 

characteristics and the duration of the authorization; 

-the first marketing authorization in the European Economic 

Area, if not the first authorization for marketing in Romania, 

comprising: the identity of the authorized product, the legal basis for 

granting marketing authorization and a copy of the reference of the 

publication authorization into an official publication. If such a 

publication is missing, it must be submitted a document showing the 

following: the authorization, date of authorization, the Member State 

in which it is given and the identity of the product authorized. 

For the purposes of art. 7 of Regulation for medicinal products, 

the application for additional certificate must be filed within six 

months from the date on which the product obtained the marketing 

authorization. But if the authorization was issued before the basic 

patent is granted, the certificate request must be filed within six 

months from the date of issuance of the patent. For pediatric 

medicines, the application for extension of the duration of the 

supplementary protection certificate is submitted with the application 

for a certificate or when the application for the certificate is pending; 

in the latter case, the request for an extended duration must refer to 

an application for a certificate already filed. It is worth mentioning 

that the application to extend the duration of a certificate already 

granted shall be lodged not later than two years before it expires. If 

the applicant is not the basic patent holder, he shall prove that he is 

the successor in title of the holder. 

Last but not least, the demand for supplementary protection 

certificate must contain all particulars enabling the identification of 

the product protected by the basic patent, for example by indicating 

the claim relating to the product. 
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5. Examination of the application for granting a supplementary 

protection certificate for medicinal products 

The State Office for Inventions and Trademarks examines the 

application for the certificate in terms of the conditions of form and 

substance.  

Thus, if it is found that the formal conditions set out by art. 4 par. 

(1) of the Instruction No. 146/2006, the State Office for Inventions and 

Trademarks publish the application in the Official Bulletin of 

Industrial Property - Section Supplementary protection certificate, 

stating at least the following: the number and filing date, the 

identification data of the applicant, the number of the basic patent, 

title of the invention, the name of the product for which it is 

demanded the certificate, date and issuing authority of first 

authorization for marketing in Romania, and, if applicable, number, 

date and the State of first marketing authorization in the European 

Economic Area. 

The examination board of The Romanian State Office for 

Inventions and Trademarks decides to grant supplementary 

protection certificate when examining the merits, finds that at the 

filing date, the conditions of art. 3 a), b) and c) of Regulation for drugs 

were enacted, namely: the product is protected by the basic patent; 

marketing authorization is valid in our country and is not the subject 

of another certificate in Romania.  

Mention of the decision to grant the certificate or the rejection of 

the application shall be published in the Official Bulletin of Industrial 

Property within one month of the expiry of three months from the 

notification term in which may be challenged the decisions of the 

Board, stipulated in art. 9 par. (2) of the Instruction No. 146/2006 or 

within one month from notification of a decision of the Commission 

for review. 

 In addition, the decision of the State Office for Inventions and 

Trademarks shall be justified and communicated to the applicant 

within one month of receiving it.  
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6. The duration of the supplementary protection certificate 

For the purposes of art. 13 of the Regulation for medicinal 

products, the supplementary protection certificate shall take effect at 

the end of the lawful term of the basic patent for a period equal to the 

period of time between the date of filing and the date of issue of the 

first authorization to place on the market in the Community of the 

product, reduced with a period of five years. However, the additional 

duration of the certificate may not exceed five years from the date of 

entry into force. Periods referred to above shall be extended by six 

months when the requirements for art. 36 of Regulation (EC) No. 

1901/2006 concerning the extension of protection for pediatric 

medicines. Duration may include years, months, and a number of 

days. 

Unless otherwise stipulated for patent (end of period of validity, 

waiving holder, unpaying maintenance fees in force), according to 

art. 14 (d) of Regulation (EC) No. 469/2009, the certificate expires if 

and as long as the product covered by the certificate is no longer 

authorized to be placed on the market following the withdrawal of 

the authorization of proper marketing in accordance with Directive 

2001/83/EC or Directive 2001/82/EC. In Romania's case, the State 

Office for Inventions and Trademarks is authorized to decide on the 

expiry of the certificate either on its own or at the request of a third 

party. 

 

7. The rights conferred by a supplementary protection certificate 

According to art. 5 of Regulation No. 469/2009, the 

supplementary protection certificate confers the same rights as 

conferred by the basic patent and shall be subject to the same 

limitations and obligations, but the protection conferred is limited to 

the product covered by the marketing authorization of the drug, "for 

any use of the product as a medicinal product that has been 

authorized before the expiry of the certificate". The protection 

conferred by the certificate is determined by the claims of the basic 

patent (Ștrenc, Ionescu & Gheorghiu, 2007: 271).  
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Throughout the period of validity, the holder of the 

supplementary protection certificate enjoys the monopoly of 

exploitation in Romania of the product and/or process that is the 

subject of the certificate, namely, manufacturing, using, offering for 

sale, selling or importing for use, offering for sale or sale of this 

product in its pure form or processed as medicine (Roş, 2015: 48). 

 

8. Procedures for complaint, revocation and annulment of the 

supplementary protection certificate 

The provisions of Law no. 64/1991, republished, regarding 

procedures for complaints, revocation and cancellation of patents also 

apply to supplementary protection certificates.  

The Commission decisions can be contested at the State Office for 

Inventions and Trademarks within 3 months from the 

communication, according to art. 9 par. (2) Instruction no. 146/2006. 

Supplementary protection certificate revocation can be requested by 

any interested person within six months of publication of the decision 

to grant, citing one of the reasons specified in Art. 15 of the 

Regulations for medicinal products, namely:  

- The Certificate has been issued contrary to the provisions of art. 

3; 

- The basic patent has been stopped before its lawful term 

expires; 

- The basic patent has been declare null or canceled so that the 

product which has been granted the certificate is no longer protected 

by the basic patent, or if, after the expiration of the basic patent, 

grounds for revocation exist which would have justified the 

revocation or the limitation. 

Where the basic patent has been declared null or the patent 

holder gave up or was revoked, a patent application for revocation 

has no legal basis and it is rejected. 

It should be noted that a Commission review of the Department 

Appeals - Strategy of the State Office for Inventions and Trademarks 

decide the appeals against the decisions of the Examination 

Commission and Certificate Revocation requests. 
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9. Fees 

According G.O. No. 41/2015 amending and supplementing G.O. 

No. 57/2002 on scientific research and technological development, 

Annex 1, item 24, the fee is 2,206 RON (€ 500) for registering and 

examining the application for a supplementary protection certificate 

for medicinal or plant protection product. The fee must be paid with 

the request. If fees are not paid, the application is considered 

withdrawn. 

For maintenance in force of the supplementary protection 

certificate, the fees, for every year of protection are: 1st year (RON 

4,411 - € 1,000); 2nd year (RON 4,853- € 1,100); 3rd year (RON 5,294 - € 

1,200); 4th year (RON 5,735 - € 1,300) and 5th year (RON 6,176 - € 

1,400). The fee for maintenance in force shall be paid until the first 

day of the respective year of protection. A final protection period less 

than 12 months will be considered for full year payment of taxes 

(Ionescu, 2007: 136). The requests for certificates in respect of which 

the State Office for Inventions and Trademarks has not acted up to 

the expiry of the basic patent, the maintenance fee is paid with the 

publication of the decision of granting the certificate. 

For the 6 month extension of the duration of the supplementary 

protection certificate for medicinal products, the fee will be 

assimilated with the five year fee for maintenance in force of the 

supplementary protection certificate. 

 

10. Supplementary protection certificates granted and issued by the 

State Office for Inventions and Trademarks in 2015, arranged by 

name holder 
 

 The holder of the supplementary 

protection certificate 

The 

publication 

number 

1. ASTRAZENECA AB, SE-151 85, 151 85 

SODERTALJE 

c 2013 012 I2 

2. BAYER CROPSCIENCE AG, ALFRED-

NOBEL-STRASSE 50, D-40789 MONHEIM, 

DE 

c 2013 037 I2 
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3. FAES FARMA S.A., MAXIMO AGUIRRE 

14, 48940-LEIOA, ES 

c 2012 006 I2 

4. ASTRAZENECA AB, SE-15185, 

SODERTALJE, SE 

c 2012 023 I2 

5. BAYER CROPSCIENCE AG, ALFRED-

NOBEL-STRASSE 50, D-40789 

c 2008 022 I2 

6. BAYER CROPSCIENCE S.A., 16 RUE JEAN 

MARIE LECLAIR, LYION, FR 

c 2008 014 I2 

7. BRISTOL-MYERS SQUIBB COMPANY, NJ 

08543-4000, PRINCETON, U.S. 

c 2011 015 I2 

8. IPSEN PHARMA S.A.S., 65 QUAI 

GEORGE GORSE F-92100, F-92100 

BOULOGNE – BILLANCOURT, FR 

c 2013 026 I2 

9. NOVO NORDISK A/S, NOVO ALLE DK-

2880, BAGSVAERD, DK 

c 2013 019 I2 

10

. 

NOVO NORDISK A/S, NOVO ALLE DK-

2880, BAGSVAERD, DK 

c 2013 022 I2 

11

. 

PFIZER INC, 235 EAST 42ND STREET, 

NEW YORK, 10017 NEW YORK, U.S. 

c 2013 011 I2 

12

. 

AGOURON PHARMACEUTICALS, INC., 

10646 SCIENCE CENTER DRIVE, 92121, 

SAN DIEGO, CA, U.S. 

c 2013006 I2 

13

. 

ASTELLAS PHARMA INC., 3-11 

NIHONBASCHI-HONCHO 2-CHOME, 

CHUO-KU, TOKYO 103-8411, 103-8411 

TOKIO, JP 

c 2013 020 I2 

14

. 

BAYER CROPSCIENCE AG, ALFRED-

NOBEL-STRASSE 50, D-40789 MONHEIM, 

DE 

c 2013 018 I2 

15

. 

BEOHRINGER INGELHEIM VETMEDICA 

GMBH, INGELHEIM AM RHEIN, D-55218 

INGELHEIM AM RHEIN, DE 

c 2013 027 I2 

16

. 

SUGEN INC., 235 EAST 42ND STREET, NY 

10017 NEW YORK,US; PHARMACIA & 

UPJOHN COMPANY LLC, 7000 

c 2010 003 I2 
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PORTAGE ROAD, MI 49001 

KALAMAZOO, U.S. 

17

. 

ADVERIO PHARMA GMBH, WILLY-

BRANDT-PLATZ 2, 12529 

c 2014 026 I2 

18

. 

BOEHRINGER INGELHEIM VETMEDICA 

GMBH, INGELHEIM AM RHEIN, D-552 18 

INGELHEIM AM RHEIN, DE       

c 2013 030 I2 

 

19

. 

GENENTECH, INC., 1 DNA WAY, SOUTH 

SAN FRANCISCO, CO 94080-4990, U.S.; 

CURIS, INC., 4 MAGUIRE ROAD, 

LEXINGTON, MA 02421, U.S. 

c 2013 038 I2 

20

. 

MERCK FROSST CANADA LTD., TRANS-

CANADA HIGHWAY, KIRKLAND, 

QUEBEC H9H 3L1, CA 

c 2009 003 I2 

 

11. Supplementary protection certificates for which the State Office 

for Inventions and Trademarks granted extension of the duration 

for 2015 

 

The number of 

supplementary protection 

certificate 

Number and 

date of 

application for 

extension 

Date by which 

expanded the 

duration 

c 2007 045 1017640 from 

28.06.2013 

12.03.2016 

c 2007 068 1002281 from 

27.01.2014 

28.07.2016 
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Abstract 

The metaphorical dimension can be explored by a multiplicity of 

disciplines, yet it is hard to envision how medicine could embrace such a 

complex concept which is mainly ascribed to the field of literature, 

placed on the border between terminology and stylistics. In order to 

successfully integrate and harness this procedure in the field of 

medicine, these metaphors would have to serve intricate prerequisites of 

precision, non-ambiguity, conciseness and semantical correctness. They 

possess a unique pattern of functionality, that not simply defines a 

manner of speaking but more than that a manner of thinking. Within the 

field of cardiology, the terminological metaphor becomes structural, in 

the sense that it organises representations and experiences via simple or 

complex outlines of naming that have transcended time and space: it is 

actually the transparent metaphor of the family which can be understood 

in the absence of a significant intellectual effort as opposed to its 

corresponding medical term. 

Key-words: cardiology, terminological metaphor, anthropomorphic 

metaphor, folk metaphor, translation metaphor.  
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Due to the fact that the cognitive processes of communication 

must be made known in areas of expertise, the metaphor represents a 

linguistic tool of materialisation by facilitating the construction of 

concepts, providing via analogy an imaginative system of support 

that binds it to an already known conceptual path (Gaudin, 2003). 

Contrary to the Wüsterian perception which perceives the metaphor 

as an irrational entity prone to vague and ambiguous subjective 

representations, deprived of scientific rigour, we view the metaphor 

as the path chosen by the scientists who are able to appreciate its 

capacity to produce knowledge and accurately name a given 

situation “thus obtaining a framework of reflectiveness and a vision 

that is perfectly adapted to the reality it compelled to describe” 

(Oliveira, 2005). In contrast to the rhetorical metaphor, the 

terminological metaphor becomes an instrument of manipulation 

regarding the area under analysis, constituting an ideal of 

intellectualisation through precision, conceptual systematization and 

emotional neutrality. 

In the medical field, particularly the field of cardiology, the 

metaphor allows on the one side the swift and efficient dissemination 

of technical and scientific knowledge via the mediation of analogy, 

while on the other hand playing a part in the shaping of knowledge, 

providing the denominative support available for a specific notion. 

 

The anthropomorphic metaphor 

This metaphor fulfils a formative function within the Romanian 

scientific language, and by resorting to this procedure we can 

demonstrate the capacity of the Romanian language to generate a 

functional terminology based on its own lexical resources (Toma, 

2003: 120). The anthropomorphic metaphor (Ullmann, 1952), serves a 

dual purpose in cardiology: by starting from the names of organs in 

order to designate objects – eye (for water, glass, chains etc.), arm (for 

chair, river, mechanism etc.), and continuing with names of animals, 

plants or even objects in order to designate human organs: heart 

cloth/coşul pieptului (Toma, 2003: 119), heart sac/cămaşa (sacul) inimii 

„pericardul”/pericardium (Vasici-Ungurean, 1846: 79). The metaphor 
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only affords meaning onto a part of the core structural domain, able 

to account for only a portion of the target domain: the specialised 

metaphor heart pump/pompă cardiacă (Oliveira, 2008). If the vast 

majority of anthropomorphic metaphors evoke form through analogy 

(bag, sac, pocket), there are certain situations where the metaphorical 

transpositions are purely of a sensorial nature (Ullmann, 1952: 277-

284): weep “asthma” (Vasici-Ungurean, 1846: 28), for instance in 

terms of perceptive hearing. Sometimes the metaphorical 

transpositions make reference to colours: the blue disease/boala albastră 

or the tetralogy of Fallot which is a congenital disease of the heart, a 

cyanotic congenital heart malformation responsible for low oxygen 

levels in the bloodstream leading to cyanosis, which is a blue 

discoloration of the epidermis (sanatatea tv.ro, 2016), while the blue 

heart does by no mean name a medical condition but rather a sad 

burdened soul, sadness, melancholy, anger, depression, frustration, 

spite and pain (DEX, 2009). 

 

The folk metaphor 

These metaphors are generally the product of ancient medical 

practices and scientific knowledge whose beginnings are no longer 

known in Romanian: heart cloth, heart sac (Druţă, 2014, 1: 33-39). We 

are therefore able to see in these examples that the terminological 

metaphor triggers sensations in the current precise sense of the folk 

term enabling a coexistence with the ancient and communal within 

the new cultured, scientific dimension of that exact term (Toma, 2003: 

126). 

The field of cardiology sees that pathologies are frequently 

described through two or more terms (Oliveira, 2005: 50(4)), resorting 

to metaphorical resources, providing explanation through the 

necessity of describing realities observed through the utilisation of a 

term that will generate a better understanding of a savant concept 

which is more difficult to comprehend.  

The metaphor of the heart in a vise/ inimă în platoşă, for example, is 

less opaque for the profane than its correspondent constrictive 

pericarditis/pericardita constrictivă, serving the function to simplify the 

http://www.diacronia.ro/ro/indexing/search/authors=%2522inga%2520druta%2522
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meaning of the disease which consists of “an inflammation of the 

pericardium characterised by a significant thickening of the 

pericardium’s elements, thus creating a layer which constricts the 

heart and restricts its proper functions”[csid.ro].  

Sabot heart-cœur en sabot/inima în sabot is the metaphor which 

appeals to visual memory, inducing a radiological aspect 

characteristic to a heart affected by the right ventricular hypertrophy 

of pulmonary stenosis, serving as an explicative analogy which acts 

as a substitute for the scientific languages inability to render the 

medical concept “palpable” enough. We therefore have to resort to 

metalinguistic tools to explain the rather obscure term of right 

ventricular hypertrophy, by ensuring a wider accessibility to more 

academic cardiologic terms which can be more easily envisioned with 

the help of the terminological metaphor. 

The broken heart/inima frântă metaphor is used mainly to describe 

a huge disappointment in love. However, this is not a simple 

metaphorical image, there is also a syndrome which shares this 

particular name: stress induced cardiomyopathy or the Tako-tsubo 

syndrome, a recently described clinical entity which defines an acute 

cardiac disorder similar to an ischemic heart disease which links 

coronary syndrome to heart failure in various degrees without 

organic coronary lesion and generally with spontaneous resolution. 

Today’s medicine demonstrates what poets, writers, artists and 

musicians altogether have been saying for centuries, that the heart 

can become physically ill as a result of intense spiritual suffering 

(Dănişor & Istrătoaie, 2015, 1: 140-147). 

The senile heart/inima senilă is the metaphor for senile 

cardiomyopathy which is the cardiac sclerosis constantly 

encountered in the case of the elderly, generated by atherosclerosis 

(scritub.com). 

 

The translation metaphor 

Sharing a pattern with other languages, these metaphors result 

from complex translation operations, mainly from Greek and Latin, 
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but also from modern European languages, especially English but 

also French (Frînculescu, 2010).  

The term artery/arteră which names the vessels that transport the 

blood pumped by the heart ventricles towards the tissue of the 

organism, has the following dictionary definition: “Blood vessel that 

enables the circulation of blood from the heart to various tissues and 

organs”[DEX 2009], owes its etymology to the French word artère, the 

Latin arteria, and the Greek α ̓ ρ τ η ρ ι ́ α (Scriban, 1939). The Greek 

term, from which the Latin and the French terms originate, is one of 

the oldest medical terms. The formation of the word which literally 

means “tube that carries air”, is closely linked to ancient Greek 

philosophy. According to this philosophy, the world is made up of 

four basic elements: air, water, earth and fire. The fifth element, 

pneuma (breath), is considered as “the breath of inspiration”, as it 

enters the body during the breathing process, making a being alive 

and moving. According to the Greeks, the purpose of the vessels was 

to deliver air during breathing. If the vessel was severed, it became 

empty of air and so the blood could enter the circulatory system. If 

initially the term was used to signify the trachea and its ramifications, 

it was later applied to the artery themselves. 

The meaning of a metaphorical term is often hidden in Latin or 

Greek. We aim at analysing the term mitral valve/valvă mitrală in order 

to see that it is a metaphor created in French and borrowed by the 

Romanian language, based on two Latin words: valve “a valve from a 

door or window”, and mitra, which in Ancient Rome was used to 

signify a hairstyle that would also become popular in the Middle 

Ages describing “a ceremonial hairstyle of clerics”(Lillkung, 2014). 

If we were to consider this translation, the metaphor would by 

no means be insightful considering that it would have to describe a 

piece of human anatomy. But there is another possible translation. 

Specialised sources in the field of the History of science tell us that 

the term valva holds a modified meaning in academic language where 

it is translated as “flap” being used by a multiplicity of disciplines, 

particularly in mechanics where it generally signifies “an apparatus 

that regulates the flow of fluids according to the principle of the 
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valve.” In hydraulics, the term designates an apparatus that ensures 

the passing of the water current in one direction only. The first 

correct model of the heart and blood circulation was formulated by 

17th century British scholar, William Harvey [themitralvalve.org, 

1628], based on his own observations derived from watching the 

draining and irrigation systems of Dutch canals. Starting from this 

clarification, the analogy of the medical term valve seems more 

evident, especially if we consider the fact that it represents 

anatomical structures which regulate the flow of blood and lymph so 

that their drainage occurs in only one direction.  The meaning of the 

French term is therefore provided by the translation of the Latin term 

valva with the significance of “hydraulic flap”. Mitralis is translated in 

French as mitrale, from the Latin mitre, and transferred into Romanian 

with all of its subsequent meanings. The term was introduced in the 

16th century by an important Flemish physician, Vésale, in order to 

specify a certain type of valve: the mitral valve/valva mitrală which is 

“the valve that occupies the mitral orifice and prevents the reflux of 

blood flow into the atrium during ventricular contractions” 

[lexilogos]. The two valves work as a non-return flap for blood. 

Because once closed, these valves are similar to a bonnet, that would 

explain the analogy of Vésale (Van Mieghem, Piazza, Anderson RH et 

al., 2010, 6: 617-626). We are therefore given the true content of the 

metaphor which seemed illogical from an etymological standpoint.  

The terms auricle/auricul and atrium/atriu are synonymous 

describing “each of the two upper chambers of the heart” (DEX 2009). 

In Romanian, they have a double etymology, the first from French 

and the second from Latin. The atrium, in a Roman house was the 

main square chamber, covered by an open roof in the centre in order 

to allow rain and light [lexilogos]. According to Gaffiot, from an 

architectural point of view, the atrium was the “entrance hallway” 

(Gaffiot, 1934). The metaphorical use of this architectural term is 

explained by considering the heart’s functioning mechanism: the 

conceptualisation of blood flow through the heart is originally 

connected to the blueprint according to which the human body is a 

building, the blood literally entering the heart through the vestibule, 
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or the atrium/atriu. Auriculum places emphasis on shape, the 

appearance of the chambers of the heart that look similar to a 

bandaged ear. Medical terminology uses both terms, considered 

perfect synonyms, a preference for one and the other is 

inconsequential.  

The collocations myocardial stunning/siderare miocardică and 

myocardial hibernation/hibernare miocardică from the vocabulary of 

cardiology, express newly coined terms in connection to myocardial 

ischemia. These terms originate from English (myocardial stunning 

and myocardial hibernation), where they were used from the 

beginning of the 80s by specialists Braunwald, Kloner, Rahimtoola 

and Rutherford (Frînculescu, 2010: 155). Iulia Frânculescu concludes 

that the term myocardial stunning/siderare miocardică comes from 

French (sidération myocardique), as a “probable French creation 

regarding the inability to comprehend the original English verb to 

stun” (Frînculescu, 2010: 166), while myocardial hibernation/hibernare 

miocardică allows the principle of multiple etymology, its form being 

identical in both English and French: myocardial hibernation - 

hibernation myocardique.  

Medical literature accepts both terms: “Near the infarction 

area you can find a myocardial portion that can be stunned or 

hibernating. The hibernating myocardium is a viable one with a 

diminished function and a reserve coronary flow. The stunned 

myocardium is a viable, nonfunctional myocardium with a normal 

coronary flow” (epathology.ro). The VS dysfunction becomes global 

if the ischemia is prolonged which leads to persistent VS functional 

anomalies after the disappearance of the ischemic episode associated 

to the phenomenon of myocardial stunning (Ghaleh &  Monnet, 2012, 

21(2): 325-330). The ischemic episode is usually transitory, and its 

intensity depends on the duration and aggressiveness of the ischemic 

episode. His must be differentiated from hibernation which is defined 

as the altering of myocardial functions triggered by the reduction of 

coronary blood flow, in the absence of myocardial cellular lesions, 

reversible only through reperfusion (Arai, Grauer, Anselone, et al. 

1995,  92: 244-52). 

http://link.springer.com/search?facet-creator=%25252522b.+ghaleh%25252522
http://link.springer.com/search?facet-creator=%25252522x.+monnet%25252522
http://link.springer.com/journal/13546/21/2/suppl/page/1
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Conclusion 

We can state the fact that the terminological metaphor, 

embedded to its scholarly synonymy, enriches the concept, clarifying 

it. The metaphorical term will facilitate an alternate cognitive 

approach, a superior adaption of discourse in accordance with the 

audience it is addressed to. Usually, the metaphorical term enables 

the ability to explain a complex element by comparing it to a more 

familiar term, which makes the discourse of the specialist more 

attractive and comprehensive for non-professionals. 

As it is an integral component of specialised language, the 

terminological metaphor is destined to function only inside a 

specialised discourse, addressed to an enclosed social milieu, 

providing the linguistic key for cognitive conceptualisation (Oliveira, 

2002, 35-46). 
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Alexandru and Aristia Aman” County Library, together with 

„Alexandru and Aristia Aman” Fundation as organizers, the Faculty 

of Social Sciences of Craiova, the Faculty of Theology from Craiova, 

the Academy of Science people from Romania and C.S. Nicolaescu 

Plopșor” Social–Humanist Sciences Institute – Craiova organized, as 

parteners, during 25th of October – 2nd of November 2016 the 9th 

international Conference State and Society in Europe. 

The conference was held at the Alexandru and Aristia Aman 

County Library from Craiova and, also, at the Restauration Center of 

the Theology Faculty from Craiova. The conference  was structured in 

seven scientific sections and the guests, the professors and the 

researchers, all coming either from other parts of the country or from 

across the ocean, held their papers in two different sections. 

Also, two days of the conference were dedicated to book 

launching. The Carol I Of Romania. A devoted monarch volume was 

launched, by the author Sorin Liviu Damean, The last 67 days of Carol I 

of Romania's reign. Telegrams, by the author Sorin Cristescu and Turkey 

from Ataturk to Erdogan, by the author Ionut Cojocaru. The event was 

highly reflected in local and national media. Moreover, the event 

itself was granted wide spaces in written and online press, and 

several professors that took part at the conference works, were 

invited to TV shows organized by TVR Craiova. 

The papers and all the materials presented during the conference 

approached different domains and spheres such as: political sciences, 
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international relations, cultural studies, history, economy, European 

studies, philosophy, archaeology, cultural patrimony, diplomacy, 

law, political parties, sociology, religion and church history, 

education, media and communication. The event addressed to 

members of the Academy, professors, researchers, PhDs, MAs, 

students and all others interested in the fields mentioned above. 

The Conference was held in Romanian and English, simultaneous 

 translation being provided. The articles and communications will be 

published in Journal of Humanities, Culture and Social Sciences. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

J.H.C.S.S. (Journal of Humanities, Culture and Social Sciences) is a  

bi-annually journal published by the “Alexandru and Aristia Aman 

Foundation”. J.H.C.S.S. is a peer-review academic publication addressed to 

professors and researchers interested in the study of history. J.H.C.S.S. 

supports interdisciplinary approaches to history, covering the following 

domains: history, international relations, European studies, security studies, 

political sciences, philosophy, sociology, theology, geography, and 

international law.   

Journal of Humanities, Culture and Social Sciences aims to initiate 

debates on the multiple facets of contemporary international relations, 

trying to encourage a useful exchange of experience between researchers 

and to promote new and original hypotheses and interpretations in order 

to improve research quality. We also want to create a dialogue between 

the different approaches to medieval, modern and contemporary history. 

Apart from the political, diplomatic and economic aspects – which are 

commonly addressed in the study of international relations – we want to 

emphasize the increasing role of the cultural factor. 

Our journal will also publish reviews of any academic event focusing 

on medieval, modern and contemporary history, which took place either 

in Romania or abroad.  

The first issue of the journal will be published in August and the second 

issue will be published in December. The journal is published at Cetatea de 

Scaun Publishing House, Târgoviște, Romania. 
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Each article sent for publication will be reviewed by two specialists, in 

blind-peer-review system and will be approved by the Editorial Board. The 

acceptance confirmation will be sent within 20 days. The texts are not sent 

back to the authors. The Editorial Board reserves the right to select the 

studies and the articles, based on the originality and novelty of the research. 

 

The Journal can be ordered at the editorial address: County Library 

Alexandru and Aristia Aman, Caiova, 13 M. Kogalniceanu Street, Dolj 

County, Romania, tel. 0040251532267, fax. 0040251523177. 
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